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Unsettled Questions as to the Construction of Sec- 
tion 2 Presented in Cases Pending in the 
Present Term of the Supreme Court* 


By Nuet D. BELNaPp 
Member of the Illinois Bar. 


Section 2 of the Interstate Commerce Act has an honorable ancestry 
which carries it back almost a full century, since, when enacted in 1887, 
it was modeled on Section 90 of the Railway Clauses Consolidation Act 
of 1845, which is known as the ‘‘equality clause.’”! 

There are a number of important English cases construing the 
“equality clause’’ and these have served as the foundation for the con- 
struction given by the Supreme Court to Section 2 of our Act, this 
upon the presumption that Congress intended to incorporate into the 
Interstate Commerce Act the meaning given similar phrases in the Eng- 
lish act as construed by the English courts.” 

While there are some differences between the phraseology of the 
“equality clause’’ and that of Section 2, most of such differences are 
without significance. For example, the English statute relates to ‘‘tolls 
upon the railways’’; Section 2 relates to ‘‘compensation for any service 
rendered in the transportation of passengers or property.’’ The man- 
date of the English statute is that ‘‘tolls be at all times charged equally 
to all persons’’; Section 2 prohibits the collection of a ‘‘greater or less 
compensation’’ from one person than from another. The English 
statute deals with ‘‘goods of the same description’’; while Section 2 deals 
with ‘‘a like kind of traffic.’’ The English act applies when the goods 
are “conveyed or propelled by a like carriage or engine’’; while Sec- 
tion 2 applies to a ‘‘like and contemporaneous service under substantially 
similar cireumstances and conditions.’’ Finally, the English statute is 
phrased as a proviso to a right granted to railways to vary their tolls ac- 
cording to the circumstances of the traffic; while Section 2 is phrased as 
adefinition of unjust discrimination which is prohibited and declared to 
be unlawful. 

In one respect the statutes are conspicuously different ; the English 
statute qualifies the words ‘‘ under the same circumstances’’ by the phrase 
“passing only over the same portion of the line of railway.’’ No sim- 
ilar limitation is found in Section 2 as finally enacted. 





; aes delivered at Luncheon Meeting of Chicago Chapter, Friday, December 


_ 18 & 9 Vict.ch.20. The “equality clause” is quoted in the margin of the dissent- 
ing opinion of Mr. Justice Pitney in Pennsylvania R. Co. v. International Coal Min- 
ing Co. (1913) 230 U. S. 184, 220, 57 L. ed. 1446-61. 

_ 2 McDonald v. Hovey, 110 U. S. 619, 28 L. ed. 269; Interstate Commerce Com- 
mission v. Balttmore & O. R. Co. (1892) 145 U. S. 263, 36 L. ed. 669-703; Texas 
& P. R. Co. v. Interstate Commerce Commission, (1896) 162 U. S. 197, 222, 40 L. ed. 
90, 948; Interstate Commerce Commission v. Delaware L. & W. R. Co. (1911) 220 
U. S. 235, 253, 55 L. ed. 448, 457. 
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Considering Section 2 as an integral part of the Interstate Com. 
merce Act, we note at the outset that Section 2 differs from either See. 
tions 1 or 3 in that it defines with considerable preciseness that which is 
declared to be unlawful, the first 119 out of a total of 127 words in the 
section being devoted to that definition. As compared therewith, See. 
tion 1 contains no definition of ‘‘unjust and unreasonable rates’’ and 
Section 3 does not define ‘‘undue prejudice and preference.”’ 

The heart of the definition of undue discrimination is found in 
three sets of words; first, ‘‘like and contemporaneous service’’; second, 
‘‘like kind of traffic’’; and third, ‘‘under substantially similar circum. 
stances and conditions.’’ Before coming to state the questions of statu- 
tory construction presented in two cases pending in the present term of 
the Supreme Court, it is desirable to review the meanings which have 
been attached to these phrases in the five leading cases which have in- 
volved a judicial construction of Section 2. In each of those cases the 
railroads contended that certain facts made for a dissimilarity of con- 
ditions which facts had not been treated as relevant or controlling, and 
the Supreme Court was called upon to say whether such facts were em- 
braced within the circumstances and conditions mentioned in Section 2. 
Consequently, a statement of the holdings of the court in those cases 
will serve to define the extent to which boundaries of Section 2 have 
been fixed by judicial construction. 

1. In Interstate Commerce Commission v. Baltimore & Ohio R. Co., 
decided 1892 and sometimes referred to as the Party Rate Ticket case,’ 
the Commission sought to enforce an order which held the issuance of 
party rate tickets to be unjustly discriminatory and in violation of See- 
tion 2.4 The court directed its whole attention to the service for which 
the charge applied. It held that the service rendered to a group travel- 
ing on a party rate ticket was not like the service rendered to an indi- 
vidual traveling alone and the circumstances and conditions were not 
similar. Where there was no demonstration of a difference in the cost 
of service, the court treated the matter as analogous to a wholesale ver- 
sus a retail transaction, and viewed the differences as similar to those 
involved in the sale of a round trip ticket for a charge relatively less 
than a one-way fare. Consequently, it refused to enforce the order. 

2. In Texas & Pactfic v. Interstate Commerce Commission, decided 
in 1896, and sometimes referred to as the Import Rate case,® the Com- 
mission sought to enforce an order under both Sections 2 and 3 which 
prohibited the charging of a lower rate on import freight than on do- 
mestic freight from and to the same points. The Texas & Pacific de- 
fended on the ground that competition with an all-ocean service required 
the maintenance of a lower rate on import freight from New Orleans to 
San Francisco than the carrier reasonably maintained on domestie 


3145 U. S. 263, 36 L. ed. 669. 

4 The Pittsbureb Cincinnati & St. Louis Ry. Co. v. The Baltimore & O. R. Co. 
(1890) 3 I. C. C. 465. 

5 162 U. S. 197, 40 L. ed. 940. 

6 New York Board of Trade & Transportation, et al v. Penn. R. R. Co., et al, 
(1891) 4 1. C. C. 447. 
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freight. The Supreme Court held that defence to be good under both 
Sections 2 and 3 of the Act, and rejected the contention of the Com- 
mission that consideration should be given only to circumstances di- 
rectly related to the physical service. Consequently, the court refused 
to enforce the order. While that case remains good law as applied to 
Section 3, it has been overruled, although not in so many words, by many 
subsequent cases insofar as it held that carrier competition constitutes a 
dissimilarity of cireumstances and conditions under Section 2. In fact, 
in Interstate Commerce Commission v. Alabama Midland R. Co., decided 
in 1897,7 Mr. Justice Shiras, who also wrote the opinion in the Import 
Rate case, took pains to say by way of deliberate obiter dicta that differ- 
ences in carrier competition did not constitute a dissimilarity of condi- 
tions under Section 2, although it was held to the contrary as to a similar 
phrase in Section 4, which was directly involved in the case cited. The 
Import Rate case has not been cited by the Supreme Court in any sub- 
sequent case involving the construction and application of Section 2, and 
it is squarely contrary to all later cases involving the same point. 

3. In Wight v. United States, decided in 1897, there was an appeal 
from a conviction for a violation of Section 2. That conviction of a rail- 
road official was predicated on the following facts: The published rate 
on beer from Cincinnati to Pittsburgh was 15 cents per 100 pounds via 
both the Baltimore & Ohio and the Panhandle railroads. The Baltimore 
& Ohio entered into an arrangement with a dealer located on the Pan- 
handle to provide him with free store-door-delivery, which involved a 
wagon haul from the Baltimore & Ohio station to the dealer’s warehouse. 
At first the Baltimore & Ohio directly provided the wagon haul at a 
cost to it of 34% cents per 100 pounds; later the dealer did the hauling, 
the Baltimore & Ohio making an allowance to him of the same amount. 
On a shipment consigned to another dealer, not located on any railroad, 
the Baltimore & Ohio charged the same 15-cent rate but performed no 
store-door-delivery and made no allowance. Wight defended on the 
ground that the relative locations, one dealer being on the Panhandle 
and the other being on no railroad, and the competitive situation induced 
thereby constituted a dissimilarity of circumstances and conditions 
which should be considered. The Supreme Court held to the contrary 
on the ground that the phrase ‘‘similar circumstances and conditions,’’ 
as found in Section 2 ‘‘refers to the matter of carriage and does not in- 
clude competition.’’ 

4. In Interstate Commerce Commission v. Delaware Lackawana 
& Western Railroad, decided in 1911, was involved an order of the 
Commission entered under Section 2 which required certain carriers to 
cease and desist from making the application of the carload, rather than 
the 1. c. 1. rate, depend on the ownership in one person of the property 
transported in the carload.’° The carriers maintained such requirement 

7168 U. S. 144, 166, 42 L. ed. 414, 423. 
8 167 U. S. 512, 42 L. ed. 258. 
9220 U. S. 235, 55 L. ed. 448. 
_ 10 California Commercial Asso. v. Wells, F. Co., (1908) 14 1. C. C. 422. Export 
Shipping Co. v. Wabash R. R. Co., (1908) 14 I. C. C. 437 is a comparison case. 
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in their tariffs in order to prevent shippers of less-than-carload freight 
from using forwarding agents as a means of assembling a consolidated 
carload to move on the cheaper carload rate. The carriers urged that 
this difference in ownership of the property constituted a dissimilarity 
in circumstances and conditions within the meaning of Section 2. The 
Supreme Court held to the contrary on the ground that the circumstance 
and conditions which the Commission should consider in applying Section 
2 did not embrace those which arose ‘‘either before the service of the 
carrier began or after it was terminated.’’ 

5. In Interstate Commerce Commission v. Baltimore & O. R. Co, 
decided in 1912 and sometimes referred to as the Railway Fuel case," 
was involved an order entered by the Commission in an investigation 
on its own motion which prohibited a lower charge on railway fuel than 
on commercial fuel from and to the same points, as in violation of See- 
tion 2.12 The railroad sought to enjoin the order of the Commission on 
the ground that Section 2 was inapplicable because of the following dis. 
similarities in the circumstances and conditions (225 U. S. 343) : 


**1. The fuel coal so shipped is not in competition with the 
commercial coal consigned to the same point. 

‘*2. It is in competition with other coals coming upon the line 
of the consuming road at other points, with which the commercial 
coal is not in competition. 

**3. The transportation service is different, in that commercial 
coal at the junction point has reached the point of use, while rail- 
road-fuel coal reaching the consuming railroad at the junction point 
is still subject to a transportation service before reaching the point 
of use,—a transportation under the ‘commodities clause,’ and not 
under tariff.’’ 


The Supreme Court sustained the order of the Commission ‘on the 
ground that the differences between the traffics and the qualifying cir- 
cumstances relied upon by the railroads were not connected with the 
physical service and therefore did not constitute dissimilarities within 
the meaning of Section 2, saying (225 U. S. 343) : 


“‘But such features do not affect the carriage, qualify or alter the 
essential service, which is to get an article from one place to another. 
The greater or less inducement to seek the service is not the service.’ 


These five cases support the general proposition that the Section 2 
phrase, ‘‘similar circumstances and conditions,’’ exhausts itself upon 
the physical services for which the charge applies. None of the more 
recent cases modify that proposition. The case involving the order en- 
tered by the Commission in the Richmond Switching case, squarely ad- 


11225 U. S. 326, 56 L. ed. 1107. 
12 /m the Matter of Restricted Rates (1911), 20 1. C. C. 426. 
13 Seaboard Air Line Ry. Co. v. United States (1920), 254 U. S. 57, 65 L. ed. 





129, sustaining the order eens in Richmond Chamber of Commerce v. S. A. L. Ry. 


Co. (1917), 44 1.C. C. 4 
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heres to the holding of the Wight case that a difference in the matter of 
competition is not a difference in circumstances and conditions which the 
Commission is required to consider. The two cases which involved orders 
of the Commission requiring carriers to cease and desist from discrim- 
inatory practices in the matter of warehousing services turned on ques- 
tions other than the meaning of the phrase under discussion.** The case 
which sustained the order of the Commission withholding approval from 
proportional rates of motor carriers on 1. ¢. 1. traffic, such rates being 
conditioned on a prior movement in carloads by rail, turned primarily 
on the finality of the Commission’s finding to the effect that the circum- 
stances and conditions directly connected with the physical services were 
substantially identical.'® 

Despite the force and breadth of the holdings of the Supreme Court - 
in the cases cited, there still remain individual situations as to which we 
have no judicial construction of the terms of Section 2 except by way of 
analogy, and, in that sense, it may be said that these are questions which 
remain to be decided. Some of those questions are exemplified by two 
eases pending in the present term of the Court. 

One case is Interstate Commerce Commission, et al., v. Inland Water- 
ways Corporation, et al., No. 175, which will be argued in January. 
That case involves the order entered by the Commission in I. & 8. Docket 
No. 4817, Grain Proportionals, Ex-Barge to Official Territory,’® in which 
the Commission approved as not unlawful a proposal by eastern lines to 
restrict rates from Chicago to the east which are named in the tariffs as 
proportional and reshipping rates so as to be inapplicable on ex-barge 
grain, regardless of whether or not the inbound barge haul is subject to 
Part III of the Act. That approved proposal further contemplated the 
continuance of the proportional and reshipping rates on ex-rail and ex- 
lake grain. The proportional and reshipping rates involved in that case 
are not ordinarily applied in the making of through rates on continu- 
ous shipments; rather, the almost invariable practice is to store grain 
on arrival at Chicago and to make reshipments as a separate transaction 
within an authorized period. Consequently, it would seem that ‘‘reship- 
ping’’ is the more appropriate of the two descriptive terms used in the 
tariff. 

In that case the Chicago elevator companies, who are the receivers 
and shippers of the ex-barge grain and are also appellees in the Supreme 
Court case, contended that the proposal would violate Section 2 on the 
ground that ex-barge grain is like traffic which receives a like service 
under substantially similar circumstances and conditions when compared 





14 Baltimore & Obio R. Co. v. United States (1939), 305 U. S. 507, 83 L. ed. 318, 
sustaining an order entered in Propriety of Operating Practices—New York Ware- 
bousing (1937), 220 1. C. C. 102. Merchants Warehouse Co. v. United States (1931), 
= U.S. 501, 75 L. ed. 1227, sustaining Gallagher v. Penn. R. Co. (1929), 160 1. C. C. 


15 United States v. Chicago Heights Trucking Co. (1940), 310 U. S. 344, 84 L. ed. 
1243, sustaining Chicago and Wisconsin Points Proportional Rates (1938), 10 M. 
C. C.. 556; (1939), 17 M. C. C. 573. 

16 (1941), 246 1. C. C. 353; (1941), 248 1. C. C. 307. 
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with either ex-rail or ex-lake grain. The report of the Commission finds 
the factual premise for the contention to be well founded as to the 
‘*physical carriage beyond the reshipping point.’’ The Commission 
further finds, in substance, that the application of Section 2 to a pro 
portional and reshipping rate adjustment is not to be controlled by the 
substantial similarity of the physical services, saying that such rates 
are ‘‘in their essence balances of through rates,’’ and that such balances 
‘‘are determined by the measure of the inbound and through rates and 
may properly vary according to the relative length and nature of the 
inbound through service.’’ The District Court evidently thought the 
Commission was wrong in its construction of Section 2 because it en- 
joined the order on the ground that it discriminated against the users 
of the barge service.1* 

There is no prior case in the Supreme Court directly involving the 
application of Section 2 to proportional or reshipping rates. There is 
obiter dicta by Mr. Justice Brandeis in Atchison T. & 8. F. R. Co., v. 
United States, the Dodge City case,'* that a proportional rate is discrim- 
inatory when the application thereof is contingent upon service beyond 
the proportional rate point by a particular carrier, instead of being open 
to all carriers. However, in that case the Commission acted under Sec- 
tion 1 in condemning a proportional of the Santa Fe on grain from 
Dodge City, Kansas, to Kansas City, which was higher than the local 
rate and there was no actual issue under Section 2. 

There is an old English case, the Denaby Main Collier Co., case, in 
which the House of Lords held that the ‘‘equality clause’’ is offended by 
a difference in rates on coal from the same origin to a common reship- 
ping point, which difference was predicated on the use of a particular 
line of steamers beyond and not on any difference in the physical services 
for which the rates applied. However, the precise point has never 
been presented in our Supreme Court and that Court still has to pass 
on the matters which are entitled to consideration as controlling cir- 
cumstances and conditions, in applying Section 2 to a proportional or 
reshipping rate. 

Barringer v. United States, No. 520, also pending in the present term 
of the Supreme Court, presents another question under Section 2 as to 
which there is no decided case on all fours as to the facts and the precise 
question involved. In that case the Commission approved a proposal of 
the carriers to eliminate a charge of 51% cents for the loading of cotton 
transported on carload rates from Oklahoma origins to Texas gulf ports, 
while continuing the charge for an identical loading service on cotton 
transported on carload rates from identical origins to southeastern mill 
destinations.”° 


17 44 Fed. Sup ee aS 
18 279 U. S. 768, 773-74, 73 L. ed. 947, 950, sustaining the order entered in /. & S. 
Docket No. 2813. Grain & Grain Products, 129 1. C. C. 261. 
19 Denaby Main Collier Co. v. Manchester S. & L. R. Co., Lr. 11 App. Cas. 97; 
6 Eng. Ry. & C. Trf. Cas. 133; 4 Eng. Ry. & C. Trf. Cas. 437. 
207. & S. 4981, Loading Cotton im Oklaboma (1942), 248 I. C. C. 643. 
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The Commission found that the traffic to the southeast differs from 
that to the Texas ports in the matter of competition with motor carriers 
and in the matter of relative levels of the linehaul rates. Barringer 
contended that loading is a separate and distinct service to be gov- 
erned by Section 2 without regard to the linehaul services involved, and 
regardless of a difference in destinations. The Government contended 
in the District Court that the difference in the destinations to which 
the traffic moved took the case entirely out from under Section 2, even 
though the physical service of loading was identical. The District Court 
sustained the Commission’s order, finding that it had a right to take 
into consideration the differences in connection with the linehaul move- 
ment. 

While the findings of the District Court lack preciseness, it must 
be understood as holding that a difference in charges for an identical 
aecessorial service is not prohibited by Section 2 unless the total service, 
including the linehaul movements, are likewise identical. 

While this is a new question under Section 2, some light is thrown 
on each side of the question by decisions of the Supreme Court. On 
the Government side is the Wight case, which, in a sense, involved an 
aecessorial service, i.e., cartage from the railroad depot to the shipper’s 
warehouse. In passing on that case the Court emphasized that the line- 
haul services were identical for the one favored by the discrimination, 
as well as for the one who received no cartage service. That emphasis 
may lack significance, however, since no question as to the non-applica- 
tion of Section 2 by reason of a difference in linehaul services was there 
presented to the Court for decision. 

Slanting on Barringer’s side of the controversy is the Stickney case,”4 
in which the Commission, acting under Section 1, required certain rail- 
roads to reduce their separately stated terminal charge for transport- 
ing livestock to the Stock Yards at Chicago from $2 to $1. The Com- 
mission did not, however, treat with the existing terminal charges of 
$2 on its own merits but rather combined that with the prior linehaul 
charges into Chicago and treated only with the reasonableness of the 
aggregate even though the order was directed to the separately stated ter- 
minal charge.22 The Supreme Court set aside the order of the Com- 
mission on the ground that the terminal charge, if reasonable when sep- 
arately considered, should not be condemned because the aggregate re- 
sulting from combining it with the prior linehaul charges appeared to be 
unreasonable. Regardless of these cases, it is fair to say that it is still 
for the Court to decide whether the Commission is obliged to test the 
lawfulness of an accessorial charge under Section 2 independently of 
other charges and services, or whether Section 2 applies to a difference in 
charges for an identical accessorial service only when the linehaul ser- 


vices are likewise identical. The Barringer case should settle that ques- 
tion. 





2 21 Interstate Commerce Commission v. Stickney (1909), 215 U. S. 98, 54 L. ed. 
"22 Cattle Raisers’ Asso. v. C. B. & Q. R. R. Co. et al. (1907) 12 1. C. C. 507. 











Joseph J. Deuel, 
fornia Farm 
Allston Way, Berkeley, 

Elmer E. Finck, (A) 
Building, Buffalo, New York. 


(B) Director, Cali- 
Bureau Federation, 2161 
California. 

Liberty Bank 


Lloyd E. Gandy, (A) 803 Sherwood 
Buildi ing, Spokane, Washington. 

Wm. S. Hawkins, (A) Wiggett Building, 
Coeur d’Alene, Idaho. 

Charles Cook Howell, (A) 408 Consoli- 
dated Building, Jacksonville, Florida. 


* Elected to membership November, 





List of New Members* 


Cyrus P. Kahl, (A) 428 Masonic Temple 
Building, Portsmouth, Ohio. 


Walter M. Nold, (A) 547 West Jackson 
Boulevard, Chicago, Illinois. 


L. A. Odom, (A) 120 Walnut Street, 
Spartanburg, South Carolina. 


Max E. Turner, (B) A. T. M., Western 
Carloading Company, 810 South Spring 
Street Building, Los Angeles, Calif. 


1942. 


Reinstated As Members 
Allen M. Alboum, (B), 964 Helen Ave- —- i i (A), 135 Broadway, New 


nue, Lancaster, Pennsylvania. 





1. C. C. APPOINTMENTS 


I. C. C. Secretary Bartel has announced the appointment of Edgar 
M. Ebert to the position of Director, Bureau of Inquiry, effective De- 
cember 7, 1942, vice William H. Bonneville, deceased. Mr. Ebert has 
been Assistant Director since December 1936. 
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Standing Committees 
1942-43 


Executive Committee 


By action of the 13th Annual Meeting, Section 1 of Article VII of 
the Association’s Constitution was revised to provide: 

‘*There shall be an Executive Committee which shall consist of the 
President, three Vice-Presidents designated by the President, the Secre- 
tary, the Treasurer, and the three immediately past, living ex-Presi- 
dents. Five members of the Committee shall constitute a quorum.’’ 

Accordingly, the Executive Committee for the current year will 
eonsist of the following officers : 

Charles R. Seal, (A), President, 22 Light Street, Baltimore, Mary- 
land; Milton P. Bauman, (B), Secretary, 140 Cedar Street, New York 
City ; Charles E. Bell, (B), Treasurer, Investment Building, Washington, 
D. C.; Warren H. Wagner, (A), First Vice-President, Investment Build- 
ing, Washington, D. C.; William W. Collin, Jr., (A), Vice-President, 
928 Frick Building, Pittsburgh, Pennsylvania; Lowe P. Siddons, (A), 
Vice-President, P. O. Box 1052, Colorado Springs, Colorado; Edwin H. 
Burgess, (A), Past President, 143 Liberty Street, New York City; 
Wilbur LaRoe, Jr., (A), Past President, Investment Building, Washing- 
ton, D. C.; Parker McCollester, (A), Past President, 25 Broadway, New 
York City. 


Admission to Practice Before |. C. C. 


Harry E. Yockey, (A), Chairman, 1250 Consolidated Building, 
Indianapolis, Indiana; A. S. Boden, (B), Commissioner, Western 
Pennsylvania Coal Traffic Bureau, 302 Oliver Building, Pittsburgh, 
Pennsylvania; Howard G. Freas, (B), Railroad Commission of Califor- 
nia, State Building, Civic Center, San Francisco, California; Stanley 
B. Houck, (A), 1360 Northwestern Bank Building, Minneapolis, Minne- 
sota; Brainerd W. LaTourette, (A), 1515 Paul Brown Building, St. 
Louis, Missouri; Frank A. Leffingwell, (A'), 1013-16 Praetorian Build- 
ing, Dallas, Texas; Harry S. Marx, (A), Railway Express Agency, 230 
Park Avenue, New York City; Kenneth A. Moore, (B), G.T.M., Auto- 
mobile Manufacturers Association, 320 New Center Building, Detroit, 
Michigan. 


Education for Practice 


F. C. Hillyer, (A), Chairman, New Chamber of Commerce Building, 
Jacksonville, Florida; R. F. Bohman, (B), G.T.M., Heywood-Wakefield 
Company, 206 Central Street, Gardner, Massachusetts; J. M. Davison, 
Jr, (B), T. M., Needham’s Motor Service, Inc., 1429 Parrish Street, 
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Philadelphia, Pennsylvania; F. A. Doebber, (B), 300 Majestic Building, 
Indianapolis, Indiana; E. J. Forman, (A), 907 East 3rd Street, Los 
Angeles, California; Albert A. Mattson, (A), Commerce Counsel, Kop- 
pers Company, 2826 Koppers Building, Pittsburgh, Pennsylvania; B. 
H. Meyer, (B), Shoreham Building, Washington, D. C.; A. H. 
Schwietert, (A), Traffic Director, Chicago Association of Commerce, 1 
North LaSalle Street, Chicago, Illinois; Clarence A. Miller, (A), Ameri- 
ean Short Line Railroad Association, 1120 Tower Building, Washington, 
D.C. 


Membership 
(To be announced in the January, 1943 Journal) 


Memorials 


Edward H. De Groot, Jr., (A), Chairman, Colorado Building, Wash- 
ington, D. C.; Charles W. Braden, (B), G.T.M., National Distillers 
Products Corporation, 120 Broadway, New York City; Frank H. Cole, 
Jr., (A), 1315 Union Central Building, Cincinnati, Ohio; Robert Hutch- 
erson, (B), T. M., Associated Oil Company, 79 New Montgomery Street, 
San Francisco, California; George H. Ostermann, (B), Director of 
Traffic, Timken-Detroit Axle Company, 100-400 Clark Avenue, Detroit, 
Michigan ; David G. Shearer, (B), Executive Vice-President, The Truck- 
ing Industry, Inc., 605 Transportation Building, Los Angeles, California; 
W. Albert Wilde, (B), T. M., Mississippi Valley Barge Line, 1018 Olive 
Street, St. Louis, Missouri; William I. Woodcock, Jr., (A), 415 Reading 
Terminal, Philadelphia, Pennsylvania; J. H. Wright, (B), T. M., Ash- 
eraft-Wilkinson Company, 601 Trust Company of Georgia Building, 
Atlanta, Georgia. 


Nominations 


William E. Rosenbaum, (B) Chairman, 952 Cotton Belt Building, 
St. Louis, Missouri; Ernest S. Ballard, (A), 120 South LaSalle Street, 
Chicago, Illinois; F. W. Burton, (B), Chamber of Commerce, 55 St. Paul 
Street, Rochester, N. Y.; Windsor F. Cousins, (A), 1740 Broad Street 
Station Building, Philadelphia, Pennsylvania; C. R. Cunningham, (B), 
American Cotton Manufacturers Association, 22 Marietta Street, Atlanta, 
Georgia ; Allen Dean, (B), Detroit Board of Commerce, 320 West Lafay- 
ette Boulevard, Detroit, Michigan, A. L. Reed, (A), Cotton Exchange 
Building, Dallas, Texas; J. E. Tilford, (B), Louisville & Nashville Rail- 
road, Louisville, Kentucky; Elmer Westlake, (A), 215 Market Street, 
San Francisco, California. 
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Printing and Publicity 


John C. Donnally, (A), Chairman, Investment Building, Washing- 
ton, D. C.; J. Frank Baird, (B), G. T. M., York Motor Express Com- 
pany, Sherman & Hay Streets, York, Pennsylvania; Ralph H. Cahouet, 
(A), New England Motor Rate Bureau, 38 Chauncy Street, Boston, 
Massachusetts; Frank S. Clay, (B), Secretary-Manager, Portland Traf- 
fie Association, Spalding Building, Portland, Oregon; E. W. Dallman, 
(B), Blatz Brewing Company, 1120 North Broadway, Milwaukee, Wis- 
consin; Ezra W. Decoto, (A), 1400 Financial Center Building, Oak- 
land, California; E. T. Hadley, (B), G. T. M., Borden Company, 350 
Madison Avenue, New York City; C. R. Morrow, (B), G. F. A., Orscheln 
Bros. Truck Lines, 339 North Williams Street, Moberly, Missouri; Sam- 
uel J. Wettrick, (A), Suite 2355—1 LaSalle Street Building, Chicago, 
Illinois. 


Procedure 


Kenneth J. McAuliffe, (A), Chairman, E. I. Du Pont de Nemours 
& Company, 5064 Du Pont Building, Wilmington, Delaware; Charles 
E. Blaine, (B), 902 Title & Trust Building, Phoenix, Arizona; Freeman 
Bradford, (A), Indianapolis Board of Trade, Indianapolis, Indiana; 
R. F. Burley, (B), F. T. M., McCormick Steamship Company, 461 Mar- 
ket Street, San Francisco, California; Leo P. Day, (A), 525 LaSalle 
Street Station, Chicago, Illinois; John J. Fitzpatrick, (A), Terminal 
Tower, Cleveland, Ohio; E. A. Hodkinson, (B), 143 Liberty Street, 
New York City; Paul H. Johansen, (B), Mills Building, Washington, 
D. C.; Hugh White, (A), Alabama Public Service Commission, Mont- 
gomery, Alabama. 


Professional Ethics and Grievances 


Henry E. Foley, (A), Chairman, 10 Post Office Square, Boston, 
Massachusetts ; George J. Bolender, (B), T. M., Bryant Paper Company, 
Kalamazoo, Michigan; W. H. Fitzpatrick, (A), Union Pacific Railroad, 
Omaha, Nebraska; C. J. Goodyear, (B), T. M., Philadelphia & Reading 
Coal & Iron Company, 725 Reading Terminal, Philadelphia, Pennsyl- 
vania; E. L. Hart, (B), 302 Chamber of Commerce Building, Atlanta, 
Georgia; Edward A. Kaier, (A), 652 Union Station Building, Chicago, 
Illinois; A. H. Lossow, (A), 1427 First National-Soo Line Building, Min- 
neapolis, Minnesota; Allan P. Matthew, (A), Balfour Building, San 
Francisco, California; W. G. Oliphant, (B), T. M., Federal Barge Lines, 
211 Camp Street, New Orleans, Louisiana. 
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SPECIAL COMMITTEES 


1. C. C. Appointments 


Luther M. Walter, (A), Chairman, 135 South LaSalle Street, Chi- 
cago, Illinois; W. P. Buffington, (B), T. M., Rochester & Pittsb 
Coal Company, Indiana, Pennsylvania; John L. Keeshin, (B), 221 West 
Roosevelt Road, Chicago, Illinois; Thomas P. Littlepage, (A), Invest. 
ment Building, Washington, D. C.; George H. Muckley, (A), Trans. 
portation Building, Washington, D. C. 


Legislation 


Harry C. Ames, (A), Chairman, Transportation Building, Wash- 
ington, D. C.; Charles E. Cotterill, (A), 70 East 45th Street, New York 
City ; Ira L. Ewers, (A/), 1308 F St. N. W., Washington, D. C.; J. Car- 
ter Fort, (A), Transportation Building, Washington, D. C.; Giles Mor- 
row, (A), Commerce Counsel, Freight Forwarders Institute, 225 Colo- 
rado Building, Washington, D. C.; Porter L. Howard, (B), T. M., Sun 
Oil Company, 1608 Walnut Street, Philadelphia, Pennsylvania. 


Practice Before Regulatory Bodies of States & Federal Government and 
Unauthorized Practice of Law 
Elmer A. Smith, (A), Chairman, 135 East 11th Place, Chicago, Il- 
linois ; Milton P. Bauman, (B), 140 Cedar Street, New York City ; Joseph 
J. Geary, (A), 311 California Street, San Francisco, California. 


Revision of Constitution & By-Laws 


Wilbur LaRoe, Jr., (A), Chairman, Investment Building, Washing- 
ton, D. C.; Nuel D. Belnap, (A), 135 South LaSalle Street, Chicago, 
Illinois ; R. A. Ellison, (B), Neave Building, Cincinnati, Ohio; J. V. Nor- 
man, (A), Kentucky Home Life Building, Louisville, Kentucky; E. 
George Siedle, (B), Armstrong Cork Company, Liberty Street, Lancas- 
ter, Pennsylvania. 
















































Recent Statistical Publications By The 
Interstate Commerce Commission 


Among recent publications issued from the Bureau of Transport 
Vest Economics and Statistics (formerly the Bureau of Statistics) of the In- 
rest. § terstate Commerce Commission is a Review of Statistics of Oil Pipe 
ans. § Lines, 1921-1941 (Statement No. 4280). Of the 128,337 miles of oil 
pipe lines in the United States in 1941, 105,435 or 82.15 percent, make 
reports to the Interstate Commerce Commission. The 105,435 miles is 
in contrast with a total of 55,260 miles in 1921. The statement reviews 
the growth of traffic, revenues, investment taxes, dividends, and other 
items concerning the reporting pipe line companies and also gives some 
ash- figures for the entire industry by way of comparison. The regular an- 
‘ork nual ‘‘Statistics of Oil Pipe Line Companies’’ giving more detailed 
Car- tables for the year 1941 had been issued earlier this year as Statement 
Mor- No. 4256. 
0lo- Another statement, No. 4255, Railway Freight Rates on Anthracite 
Sun § Coal, with Index Numbers, 1929-1942 (issued as information but’ not 
considered or adopted by the Interstate Commerce Commission) is ‘a 
part of a general study of the trend of railway freight rates in the 
United States since January 1, 1929. The aim is to show what have 
been the changes in representative rates since that date and what is the 
average of such rates each year when weighted by the volume of traf- 
, Il. | fic. The result of the study is to show that when the level of rates on 
eph anthracite coal in effect on January 1, 1929 is taken as 100, the index 
on July 1, 1942 was 99.3, The anthracite rate index was at its: height 
on July 14, 1932 at 102.2 and lowest on January 1, 1937 at 92.5. The 
study was prepared by Sam G. Spal, Assistant Economist. 
Other publications prepared in this Bureau and not previously 
mentioned in this Journal are the following: 


ing- 

ago, Preliminary Abstract of Railway Statistics (including express and 
Nor- Pullman) for the year 1941 (11”x17”, 60 pages). 

.. Freight Commodity Statistics of individual Class I steam railways, 
‘ 


for year 1941, 150 pages. (Statement No. 42100). 


Fluctuations in Railway Freight Traffic Compared with Production, 
1928-1941 (Statement No. 4257). 


Steam Railways in the Hands of Receivers and Trustees, Dec. 31, 
1941, and changes in the list of companies affected by Receiv- 
ership or Trusteeship to July 31, 1942, (Statement No. 4267). 


Statistics from Annual Reports of Carriers by Water, year 1941. 
(Statement No. 4286). 


A new series of quarterly reports was begun in 1942 to show sta- 
tistics of private car companies, officially known as ‘* Persons furnish- 
ing cars to or on behalf of carriers by railroad or express.’’ The first 
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quarterly issue covers 465 reports of car companies which owned 264,773 
cars and collected a total car rental of $32,520,510 for the first quarter of 
1942. 

Jointly with the Bureau of Safety there was also issued a special 
report on the reliability of railroad employee accident statistics. Six 
companies were specially investigated. Three were found to be report- 
ing accurately and three were criticised for incompleteness in reporting. 





I. C, C. INVESTIGATES REDUCTION OF FIXED CHARGES 


The I. C. C. on December 3, released the following notice with re 
spect to the action of railroads in reducing their fixed charges. 


‘*"o THE PUBLIC: 


In the Commission’s Annual Report to the Congress for the year 
1941, under the subject designated ‘TRANSPORTATION AND NATIONAL DE 
FENSE’ (The Railroads), the following appears, on page 2: 


Moreover, so far as most of the railroads which are not in bank- 
ruptcy are concerned, it seems clear that it would be a mistake, in 
the present tide of apparently revived earning power, to ignore the 
fact that they have a very heavy burden of debt and that it may 
be a crippling burden in the future, if earnings should radically 
decline. We have noted with approval that many of the manage- 
ments are avoiding this mistake and are using the favorable earn- 
ings of the present, in one way or another, to reduce fixed charges 
as rapidly as practicable. While stockholders may on first thought 
be disposed to object to such a policy, it is the stockholders who 
will suffer most in the event of future insolvency. They will, we 
believe, be shortsighted if, by insistence on immediate dividends, 
they jeopardize the continuance and possible expansion of a pro- 
gram of debt reduction. It is clearly the sane and sound policy to 
pursue. 


In order to ascertain the extent to which this policy has been fol- 
lowed during 1942, inquiries are being addressed by Division 4 to rep- 
resentative carriers. It is expected that the results will be announced 
as soon as is practicable.’’ 





If laymen were ever to realize how much time is wasted by courts 
and lawyers on purely procedural matters their respect for the law would 
become measurably lessened.—Judge Harry M. Fisher, Chicago. 
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Monthly Comment on Transportation 
Statistics** 


1. Revenues, expenses, and net earnings of steam railways: 


Operating revenues of Class I steam railways for October 1942, 
amounted to $745,584,165, a gain of 44 percent over the October 1941 
total. The corresponding percentage for September was 42.7, for August 
38.5 and for July, 37.0. This continued acceleration in the total reve- 
nues is the effect of a nearly stable level for freight revenue relatively 
to 1941 and a very rapid increase in passenger revenue. For October 
1942, the increase in freight revenue over that of October 1941, was 
33.5 percent and for passenger revenue 156.5 percent. For September 
the corresponding percentages were 33.0 and 141.2, respectively. 

The percent of increase in operating expenses for October was much 
lower than that for revenues and much lower than that shown last month 
for September, the drop being explained by the fact that the present 
level of wages was substantially reflected for the first time in October 
1941. The percentages under discussion are as follows: 











Percentages of increase over 
corresponding total for 1941 
Item 

October September 
ET LO 33.5 33.0 
I aces snssh iccavesedtehoeanoontipd 156.5 1412 
Total operating revenues ....................cce cece 44.0 42.7 
RS ae ne 15.2 28.0 











The operating ratio for October 1942 was 55.9 against 69.8 for 
October last year and for the 10 months’ period the ratios this year and 
last were, respectively, 62.0 and 67.5. 

The operating revenues of these railways for the 12 months’ period 
ended with October 1942 amounted to $7,009,695,661. The expenses 
were $4,451,313,736 and the difference, or the net revenue from railway 
operations, was $2,558,381,925. After the deduction of all railway tax 
accruals, including those for income and profits taxes, and equipment 
and joint facility rents, the remainder, or the net railway operating in- 
come, was $1,309,437,887. 

For the calendar year 1942 the gross and net earnings will be higher 
than for the 12 months ended with October. An approximation of the 





*In light of the petitions for reconsideration of Ex Parte 148 these comments 
(dated 12- 5742) will undoubtedly be of interest to the practitioners generally, es- 
el because issued by the Commission’s Bureau of Transport Economics and 
Statistics—W. H. W. 

1 This release, issued as information, has not been considered or adopted by the 
Interstate Commerce Commission. Unless otherwise noted, the data herein given 
are based on reports of carriers to the Commission. 
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calendar year results may reasonably be made for the revenue, expenses, 
and operating rents by increasing the November and December totals 
for 1941 by suitable percentages to reflect the constructive November 
and December 1942 figures and adding the results to those reported for 
10 months. This has been done in the following table, the percentages 
of increase used being those derived from the returns for October. The 
computations were made by districts but are here shown in total only, 
The railway tax accruals have been estimated after considering the ad- 


justments likely to be made in the earlier accruals on account of the 
new revenue law: 


REVENUES AND OPERATING INCOME, CLass I RamLways 


(amounts in millions) 





12 months 
Calendar ended Calendar 
year with year 
1941 October 1942 
1942 





(actual) (actual) (estimated) 
$4,448 $5,912 


Freight revenue 

Passenger revenue 

Other operating revenue 
Total 














The revenue estimate for the calendar year 1942 is close to that 
given last month on the basis of 9 months’ returns. The tax estimate 
is also not changed much. But the expenses are lower because of the 
lower percentage of increase shown for October than for September. 
The result is to increase the estimated net railway operating income to 
$1,552,000,000, which would be 7.76 percent (after all taxes) or an as- 
sumed value of 20 billions of dollars. Such an estimate is obviously 
subject to some error, and makes no allowance for any possible under- 
maintenance represented in the expenses as reported. 

In this connection it may be noted that the maintenance of way 
and structures expenses for the 10 months of 1942 were 32.2 percent 
greater than in the corresponding 1941 period. The maintenance of 
equipment expenses were only 23.2 percent larger. These percentages 
may be compared with the 27.8 percent increase in transportation ex- 
penses. Included in operating expenses are depreciation charges for 10 
months amounting to $207,256,627 and charges for the amortization of 
defense projects to the extent of $65,707,761. The expenses for the 10 
months also include allowances for deferred maintenance of $1,779,355, 
but this account has been used to only a limited extent. 
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The increase in gross and net earnings has been substantial in all 
districts but far from uniform in percentage, as shown below. « The rela- 
tive gain is greater in the South and West than in the East. 





Percent of increase, 1942 over 1941 
Item 





Eastern | Pocahontas | Southern Western 
District region district 





2 


10 a 
Passenger revenue: 
| eee 
FO ee 
Total operating revenues: 
_._ihge a Se Sa aS TERS 
a aeae eee 
i pam: 


3 
Sek ss 


ro) 
Be gx | 
MOS om oOW Wo 


Net re enues: 
October 
ro months ....... ....': 
Railway tax accruals: 
October 
10 months ...... .. 
Net railway operating i income: 
October ........ 
10 months 


B= =8 By 


er 
S 
=) 


£8 3 
es Aw SI 


wo Ne fon WO BAO bk Ow 


2S 

















d Decrease. 


The railway tax accruals for the first 10 months of 1942 amounted 
to over one billion dollars, subdivided as follows: 

Payroll taxes $ 140,743,862 

Federal income, surtax, and excess profits taxes .... 633,741,997 

All other 226,842,199 


$1,001,328,058 


Various railways reported substantially smaller income tax accruals 
for October than for September, indicating a correction of previous over- 
accruals. Further adjustments are likely to be made in the returns for 
the next two months. For the month of October 1942 the Federal in- 
come and profits tax accruals of all Class I railways amounted to $84,- 
235,948, which is less than the $88,653,560 reported for September. 


2. Net income: 

It is not improbable that the net income after interest, rentals, and 
all taxes, including income taxes, for the calendar year 1942, will ex- 
ceed one billion dollars. For the first nine months of this year the. net 
income as reported was $571,971,991. For October this item has not been 
reported but may be estimated at $135,000,000, on the basis of the 
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increase in net railway operating income, October over September, mak. 
ing the 10 months’ net income about $707,000,000. One method of rais. 
ing this to a calendar year’s total is to increase the net income for Novy. 
ember and December 1941 by the same percentage that the October net 
income increased, which was 152.0 percent, and adding the result to the 
above 10 months’ total. This gives $920,700,000. Another method is to 
add to the 10 months’ net income ($707,000,000) an allowance for the 
last two months obtained by noting the difference between the 10 months’ 
net railway operating come ($1,160 millions) and the net railway op- 
erating income for the calendar year 1942 as estimated in an earlier 
paragraph ($1,552 millions). This method gives $1,099,000,000. An 
average of these two estimates is $1,009,800,000. 

3. Selected balance sheet items: 

The balance in the material and supply account of Class I railways 
at the end of September was $522,560,019. This is the second month of 
decline from the peak of $534,913,181 at the end of July, which had been 
reached by an uninterrupted increase each month from the $373,492,070 
reported for May 1941. 

The accrued tax liability was reported as being $838,614,063 at the 
end of September, of which the liability for United States Government 
taxes amounted to $688,686,671. The tax liability as given was over 
one-half of the total current liabilities. 


4. Carloadings: 

Total carloadings for the four weeks ended November 28 were 5.5 
percent below the corresponding period last year according to figures 
recently released by the Association of American Railroads. This decline 
is larger than that for previous months and is attributable in large part 
to the failure of miscellaneous carloadings to increase as rapidly as in 
earlier months. L. C. L. loadings continue at a stabilized level approxi- 
mately 42 percent below those of corresponding months last year. The 
percentage change for the past six months (four weeks’ periods) com- 
pared with like periods of 1941 is as follows for total, L. C. L. and mis 
cellaneous carloadings : 


CARLOADINGS, PERCENT OF CHANGE FROM CORRESPONDING 
Prriops or 1941 





Total Miscel- 
Peer agen laneous 

















d Decrease. 


It will be noted that miscellaneous carloadings show an accelerated rate 
of growth over last year from June through September, since which 
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time the rate of expansion has declined rapidly. The recent order of 
the ODT, Number 18, requiring that cars be loaded to marked or visible 
capacity, is in part responsible for the decline of weekly carloadings of 
miscellaneous freight from an average of 432,390 for October to 383,547 
for November. The sudden drop of between 40,000 and 50,000 carload- 
ings weekly followed the effective date on November 1 of the ODT order. 

Relative figures of carloadings by groups of commodities, based on 
corresponding months of the 1935-1939 period, show a pronounced in- 
crease over the base period in loadings of ore and coke, the respective 
figures being 267.6 and 161.6. Loadings of livestock, although only 15.4 
percentage points above the base period, are 23.0 percentage points 
above November 1941. Both grain and livestock loadings show a sub- 
stantial upward trend from July through October, but grain loadings 
for November show a decline of 11.1 percentage points from October 
while livestock loadings show a further increase of 6.3 percentage points. 
L. C. L. loadings for November were 57.5 compared with the base period, 
the best showing since July. 


RELATIVE FiguREs oF CARs OF REVENUE FREIGHT LOADED BY 
Groups oF Commopities (1935 - 1939=100)* 








7 pe a 
ear an . orest . 
: Live- chan- | Miscel- 
and grain Coal | Coke | prod- | Ore : Total 
month prod- stock ucts | ry laneous 
ucts 
1941: 
mew d pitceaits 101.1 84.6 | 106.4 | 1552 | 145.9 | 179.0 99.9 | 1349 | Il 
ebruary .......... 101.4 93.7 | 106.4 | 162.4 | 141.1 | 1766 | 101.0 | 1349 | Il 
| TR 111.9 91.5 | 133.2 | 192.1 | 133.0 | 189.2 00.8 | 129.5 | 12 
oes lassie 113.4 92.4 43.6 | 1438 | 137.5 | 3929 | 101.2 | 132.7 | Il 
gine ere’, 126.4 91.4 | 1454 | 199.5 | 1333 | 198.3 | 101.2 | 1382 | 1329 
aS 127.9 90.7 | 151.3 | 1983 | 138.7 | 169.0 | 102.7 | 143.0 | 1352 
eee 120.1 85.2 | 1479 | 196.4 | 1408 | 171.3 | 100.4 | 139.7 | 1323 
aa 102.2 83.0 | 1513 | 1888 | 146.1 161.7 98.7 | 1389 | 1306 
September ........ 110.2 84.4 | 125.0 | 159.5 | 131.3 | 1468 968 | 1310 | 1216 
October ............ 968 | 1119 | 1462 | 132.5 | 145.1 96.6 | 1273 | 117.1 
November 113.5 92.4 | 1142 | 146.0 | 140.4 | 252.6 98.3 | 138.6 | 125.9 
December ......... 120.2 974 | 104.5 | 153.1 134.1 | 2228 988 | 142.6 | 123.2 
any wee eh 96.6 | 115.7 | 164.1 166.1 186.7 98.7 | 158.7 | 132.2 
ebruary .......... 130.5 95.6 | 109.0 | 163.0 | 168.1 182.6 99.7 | 1549 | 129.1 
ee 118.7 948 | 123.5 | 1899 | 156.1 | 241.3 92.3 | 145.2 | 1274 
BN Soscasiec dich 117.3 | 1004 | 172.5 | 210.7 | 169.3 | 432.0 82.1 143.6 | 138.1 
ae 116.1 97.6 | 174.5 | 217.2 | 163.0 | 240.5 63.6 | 144.0 | 133.2 
June ti 114.1 105.9 | 155.7 | 2089 | 161.9 | 2019 60.9 | 146.7 | 1304 
july speed 101.1 90.9 | 1548 | 201.5 | 164.5 | 1986 57.5 | 1488 | 128.7 
August 105.9 | 103.4 | 1479 | 197.6 | 1584 | 184.1 56.5 | 149.1 127.1 
September 1239 | 101.3 | 126.7 | 1706 | 1483 | 172.4 543 | 149.6 | 120.4 
October .... 132.0 | 109.1 110.7 | 157.4 | 142.1 165.5 554 | 1374 | 1159 
November 1209 | 115.4 | 118.2 | 161.6 | 135.3 | 267.6 57.5 | 139.2 | 119.0 






































* Four weeks’ totals ending with the latest available week in each month re- 


lated to the corresponding four weeks’ totals in the 1935-1939 period. Based on 
A. A. R. data. 
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5. Motor carrier: 
(a) Truck: 


The aggregate volume of freight hauled in October by 201 motor 
carriers in 41 states reporting to the American Trucking Associations, 
Ine. totalled 1,557,156 tons, an increase of 12.8 percent over October 
1941. This is the largest percent of increase over a corresponding 
month of last year since February when the rate was 13.5 percent. 
General freight in October accounted for 85.5 percent and petroleum 
products for 10.0 percent of total tons hauled. The former registered 
an increase of 9.4 percent and the latter of 60.8 percent in tonnage over 
October 1941. Monthly figures for 1942 showing total tonnage, and tons 
of general freight and petroleum products, with percentage changes from 
the corresponding months of 1941, are as follows: 





General freight 





Petroleum products 


Total | Percent 























1942 tons | increase | Percent | Percent | Percent | Percent 
hauled* jover 1941) total | increase | total | increase 
over 194] over 194] 
jeauary he Snr | 1,136,947} 11.5 78.0 138 11.0 73.2 
eDrUaLY oo. 1,440,067 13.5 78.0 15.3 13.0 448 
: 1,622,801 11.9 85.0 13.8 9.0 78.1 
1,586,104 3.9 85.0 3.7 7.0 69.4 
| 1,621, 2.6 820 | d 08 13.5 73.3 
1,533,122 8.0 86.0 5.0 10.0 59.5 
560,005 | 12.0 79.0 68 16.0 58.8 
| 1,611,488} 10.9 82.0 8.7 13.0 44.) 
1,534,065 7.0 82.0 7.0 10.5 66.3 
1,557,156} 128 85.5 9.4 10.0 08 














* Monthly sample ranges from 195 to 227 companies. 


It may be noted that in the case of both aggregate tonnage and 
general freight the most rapid gains for a three months’ period were in 
January, February and March. April, May and June show only slight 
rates of increase over last year, with general freight registering a small 
decrease in May. Since July the monthly rates of increase over last 
year have averaged well above those for the second quarter, but not so 
high as for the first quarter. In contrast with the striking rates of in- 
crease in tons of petroleum products hauled are the rates of decline in 
tons of iron and steel products carried. In January such volume was 
37.5 percent below January 1941, while for recent months the decreases 
have been as follows: August, 22.2 percent; September, 15.2 percent, 
and October, 5.1 percent. 

Commission figures covering the operations of Class I intercity 
motor carriers of property for the second quarter of 1942, compared with 
the same quarter of 1941, show declines for both common and contract 
carriers in truck and tractor miles operated and in tons of revenue 
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freight transported. The decline of .7 percent in tons hauled and of 7.8 
percent in miles operated by the common carriers was accompanied by 
a 6.7 percent increase in operating revenues. Data are not available to 
determine to what extent the rise in revenue was occasioned by an in- 
erease in rates, length of haul, or a change in the composition of the 
traffic. The contract carriers experienced a decrease in operating reve- 
nues, tons carried and mileage operated. The decrease of 3.7 percent in 
tons and of 15.4 percent in miles was accompanied by a decline of 6.8 
percent in operating revenues. Heavier truck loadings are indicated by 
the different rates of decrease in miles operated and tons transported. 

If the 1,015 reporting common and contract carriers are treated as 
a group the results for the second quarter of this year compared with 
last are as follows: Truck and tractor miles operated, down 8.7 percent; 
tons of revenue freight transported, down 1.3 percent; operating reve- 
nues, up 5.5 percent. The contract carriers accounted for 11.2 percent 
of total miles operated, 20.6 percent of tons transported, and 8.8 percent 
of total operating revenues, indicating heavier loads for this class of 
carrier and lower revenues per truck and tractor mile. 

Of the nine regions into which the country is divided for purposes 
of grouping the Class I motor carriers geographically, the Central and 
the Middle Atlantic Regions are the most important, accounting for 
60.9 percent of all intercity tons transported. The Central region, con- 
sisting of Illinois, Indiana, Ohio, and the lower peninsula of Michigan, 
experienced a 7.1 percent decline in tons transported by common carriers 
and a 15.5 percent decline in tons transported by contract carriers 
during the second quarter of this year compared with last. In the Mid- 
dle Atlantic Region, on the other hand, common carrier tonnage rose 1.8 
percent and contract carrier tonnage, 8.6 percent. The comparative 
importance of the various regions is indicated by the following figures 
for the second quarter of 1942: 





° Number 
Area in Class | Tons 


motor anes 
carriers 


Percent 
Region 





Rocky Mountain ; 304,907 
Pacific 1,925,251 
Southwestern . F 869. 
Southern 
Northwestern 
Mid-Western . 
Central .... 
Middle Atlantic . 
New England 


3,022,387 19,183,599 

















The three smallest regions, the Central, Middle Atlantic and New Eng- 
land, although they comprise only 12.5 percent of the area of the coun- 
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try, contain 61.4 percent of all Class I intercity carriers, and account 
for 70.3 percent of tons transported. The two regions, Rocky Mountain 
and Northwestern, comprise nearly one third of the area of the country 
but account for less than two percent of intercity tons hauled. 


(b) Bus Traffic : 


Passenger traffic of the 153 Class I motor carriers of passengers 
reporting to the Commission continues to show an accelerated rate of 
growth compared with corresponding months of last year. For August, 
revenue passengers numbered 36,938,518, an increase of 82.0 percent 
over August 1941. For the preceding month, July, the increase over 
the same month of 1941 was 80.2 percent, and for January, which marked 
the beginning of the rapid growth in traffic, 49.1 percent. A striking 
expansion in traffic is shown since May in three regions: the New Eng- 
land, the Southwestern and the Mid-Western. In the other six regions 
the rate of growth held fairly steady from May to August, as indicated 
in the following figures : 
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The New England region shows the greatest expansion in traffic for 
August over January of this year, 133.2 percent, followed by the South- 
western, 113.8 percent. For all regions the growth was 83.7 percent. 

The Southern region has more bus traffic than any other region, 1ts 
percentage of the total traffic being 25.6. This region, together with the 
Central, Middle Atlantic and Southwestern carried 71 percent, while 
the Northwestern region was responsible for only 1.7 percent and the 
Rocky Mountain region for 0.6 percent. 

If the individual carriers are grouped by size, using August reve- 
nues as the criterion, it is found that the 15 largest carriers, constituting 
roughly 10 percent of all carriers, experienced a gain in revenue for 
August 1942 over August 1941 of 60.4 percent, and collecting 54.3 per- 
cent of the revenues, while the remaining 138 carriers showed an in- 
crease of 84.5 percent. The 15 largest carriers had average August 
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revenues per carrier of $1,079,000, compared with $102,000 per carrier 
for all others. The seven largest carriers in the industry are Greyhound 
Lines. 


6. Air carrier statistics: 


Through more intensive utilization of equipment and heavier load- 
ings per plane, the domestic air carriers are continuing to keep the 
decline in their passenger traffic well below the 49 percent reduction in 
number of airliners, which has characterized their operations since late 
in May. For September, compared with the same period in 1941, the 
number of revenue passengers carried decreased 39.0 percent, and reve- 
nue passenger-miles, 18.2 percent. The number of passengers carried 
per plane, however, increased from 12.2 to 14.9, express loads per plane 
increased from 84.6 pounds to 303.6 pounds, while aggregate express 
poundage grew from 1,962,284 to 4,374,884, or 122.9 percent. 

As a result of the curtailment late in May of most of the shorter 
scheduled flights, such as the shuttle service between New York and 
Washington and the flights between Boston and New York, the average 
journey per passenger has shown a decided increase over corresponding 
periods of last year. For September the average journey was 460.0 miles 
compared with 343.4 miles for the same month of 1941. This striking 
increase is in contrast with the average journey for railway parlor and 
sleeping car passengers, which has declined from last year. The figures 
for the two types of carriers are as follows: 


Average passenger journey per carrier, in miles 





Rail Air 





1941 1941 





369.7 ; 400.2 
366.4 . 388.0 
August 350.0 449.4 388.8 


APRS E 

















It may be noted that for the 1941 period the average rail journey was 
longer than that by air, while for 1942 the reverse is true. 

The elimination by all carriers of the 15 percent discount to scrip 
holders and the 10 percent discount on roundtrip tickets, which went 
into effect July 1, has resulted in a 10 percent rise in revenue per passen- 
ger-mile for July and August over June. Whether the higher passenger 
rate level will continue is problematical in view of recent decisions by 
the Civil Aeronautics Board lowering airmail rates. In the American 
Airlines case, decided November 12, the Board lowered the mail rate 
to .3 mill per pound-mile, roughly, 13.2 percent*, and expressed the 


_*59.0 percent below the rate prevailing in June 1941, which continued in effect 
until March 1942. 
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opinion that the present passenger rate level is excessive. Any lowering 
of the present rate level would tend to accentuate the present dis- 
equilibrium between supply and demand for passenger service unless 
such reductions were accompanied by an increase in the number of 
scheduled flights and equipment available. Yet to continue existing 
rates for mail, express and passengers, according to Harllee Branch, 
dissenting Board member, would lead in the case of American to an 
excessive over-all return to this carrier of 35.9 percent on ‘‘capital 
invested’’ after Federal income taxes. 


7. Passenger train performance: 


The slow but steady increase in passenger train speeds during the 
six years from 1936 to 1941, from 33.6 miles per hour in January 1936, 
to 36.4 miles per hour in September 1941, has been followed since 
February of this year by a gradual decrease in speeds as indicated by 
the following figures: 





Average speed, miles per hour 





February | March| April | May | June | July | August | September 





36.4 3 . 36. 


36.0 | 35.9 | 358 57 |. 35.6 
36.2 36. 2 


0 
36.0 | 36.0 | 36.1 | 362 | 36. 36.4 





























Longer trains with heavier traffic, more frequent stops required by ODT 
orders, and more intensive use of track by freight trains are among the 
factors contributing to the slower speeds. If September of 1942 is 
compared with the same month last year it is found that the average 
passenger train has 12.8 percent more coaches. Total locomotive miles 
increased 16.5 percent from September 1941 to September 1942, total 
train miles increased 11.0 percent, and passenger-train car-miles 25.4 
percent. Locomotive miles per train mile have increased by 2.8 percent. 


8. Freight cars and locomotives: 


The Association of American Railways publishes weekly a summary 
of freight car surplus and car shortage, the latest issue being for the 
week ended November 14. It is of interest to note that the ‘‘car short- 
age’’ columns continue to show a total of zero. On November 1, only 
2.4 percent of the railroad freight cars were undergoing or awaiting 
repairs. The percentage of locomotives in or awaiting shop for classi- 
fied repairs was 5.5 on November 1, a very low average. At the begin- 
ning of this year the corresponding percentage was 8.6 and one year 
earlier 14.9. However, the number of locomotives stored in serviceable 


condition declined from 1,601 on November 1, 1941 to 686 on November 
1, 1942. 
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9. Railway employees: 


The average compensation per hour based on ‘‘total time paid for’’ 
of employees of Class I steam railways, excluding executives, officials, 
and staff assistants, increased from 73.43 cents in the first 9 months of 
1941 to 83.51 cents in the same period of 1942, or 13.7 percent. This 
increase in average pay is primarily the result of the wage adjustments 
agreed to in the December 1941 mediation settlement. However, based 
on partly estimated figures for the same periods, the payroll cost (wages 
charged to operating expenses excluding pay of executives, officials, and 
staff assistants) per car mile—freight train plus passenger train—in- 
ereased from 6.41 cents in 1941 to 6.91 cents in 1942, or 7.8 percent, 
while the payroll cost per gross ton-mile (passenger and freight trains 
excluding locomotives and tenders) was 1.47 mills in 1941 and 1.54 mills 
in 1942, an increase of only 4.8 percent. The car-mile and gross ton- 
mile costs are, of course, affected not only by changes in wage rates but 
also by changes in operating efficiency and economy. For the 9 months 
ended with September 1942 freight gross ton-miles per train-mile in- 
ereased 7.0 percent, net ton-miles per train-mile 12.3 percent, net-ton 
miles per loaded freight car-mile 11.0 percent, and passenger car-miles 
per train-mile 7.5 percent over the same period in 1941. 

The preliminary count of employees of Class I line-haul railways 
at the middle of the month of November 1942 based on nearly complete 
returns was 1,318,000, which is 0.26 percent below October but 9.63 
percent above November 1941. 
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Rail Transportation 
By F. F. Estes, Editor 


Petitions Seek Reopening Of Ex Parte 148 


The Office of Price Administration, through its Director, Leon 
Henderson, has filed petition with the I. C. C. asking reopening and 
reconsideration of Ex Parte 148, Increased Rates, Fares and Charges, 
1942. This is the I. C. C. proceeding that authorized the railroads to 
increase their freight rates by amounts ranging from 3% to 6% for the 
duration of the war and six months thereafter. 

The OPA petition seeks this reopening and reconsideration with 
a view to discontinuation of the increases therein allowed. In sub- 
stantiation of their request, it is pointed out that throughout the hear- 
ing in Ex Parte 148 the railroads emphasized that their request for 
increased rates was not intended to produce additional revenue, but 
rather to maintain their 1941 record of earnings. The need of the car- 
riers for additional revenues in order to meet additional operating costs 
was given paramount consideration by the Commission in arriving at 
its determination, states the petition. Several exhibits accompanied the 
petition, which, according to the OPA, clearly indicate that earnings 
of the railroads have increased beyond all estimates at the time of the 
hearing and that such earnings would be exceedingly favorable if the 
increases granted by the Commission had not been in effect. The peti- 
tion also points out that the railroads have benefited most substantially 
from the control of prices which they pay for their principal commod- 
ities and for other purposes, and cites, for example the following an- 
nual savings to the railroads effected by OPA price actions respecting 
the four principal commodities purchased by the carriers. 


Petroleum $ 45,000,000 
Bituminous Coal 395,000,000 
Steel Rails 28,000,000 
Tin Plates 142,000,000 


Total $610,000,000 


A similar petition was filed by the Secretary of Agriculture for 
modification of the I. C. C. order so as to vacate permissive authority 
for increased rates on agricultural products. 

Another petition has subsequently been filed by the National League 
of Wholesale Fresh Fruit and Vegetable Distributors, urging the Com- 
mission to reconsider its decision and modify its order by vacating the 
authority to maintain the increases granted on fresh fruits and vege- 
tables. This petitioner states that the doubt concerning financial abil- 
ity of the carriers to pay the wage increase and maintain peak operating 
performance (on which the carriers’ petition was based) has proved 
groundless, and cites the financial results of railroad operations for the 
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nine-month period ending September 30, 1942, and probable earnings 
for the last three months of 1942, in support of this argument. The 
petitioner also cites the economies in railroad operation effected by re- 
duction in the number of diversions and reconsignments of refrigerator 
ears of fresh fruits and vegetables (also the trend toward diverting 
shipments of these products from truck to rail movement where prac- 
ticable to do so in consonance with orders issued by the Office of Defense 
Transportation). 





ABANDONMENTS AUTHORIZED 


BOSTON & MAINE RAILROAD—Finance Docket No. 13822—<Authorized to 

abandon its Essex branch line of railroad extending from Hamil- 
ton to the end of the track at Essex, approximately 5.17 miles, in 
Essex County, Mass. 
Finance Docket No. 13876—Certificate issued permitting abandon- 
ment of a branch extending northwesterly from a point about 0.5 
mile north of its station at Dover to a point 0.3 mile south of its 
Gonic station in the city of Rochester, approximately 7 miles, all in 
Strafford County, N. H. 


CHICAGO & EASTERN ILLINOIS RAILROAD COMPANY—Finance Docket No. 
13968—Authorized to abandon the portion of its Sullivan County 
branch comprising the southeasterly 1.46 miles of the track, in Sul- 
livan County, Ind. 


CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY—Finance Docket 
No. 13769—F rank O. Lowden and Joseph B. Fleming, Trustees, au- 
thorized to abandon the branch line of railroad extending from a 
connection with a line of the applicants at Lawton to the end of 
the track at Grandfield, approximately 33.96 miles, in Comanche 
and Tillman Counties, Okla. 


FLORIDA EAST COAST RAILWAY COMPANY—Finance Docket No. 13954— 
Scott M. Loftin and John W. Martin, Trustees, granted permission 
to abandon the San Mateo branch extending from San Mateo June- 
tion in a southerly direction to the end of the branch at San Mateo, 
2.8 miles, in Putnam County, Florida. 


LOUISIANA & ARKANSAS RAILWAY COMPANY—Finance Docket No. 14005— 
Authorized to abandon part of its Angola branch between St. Fran- 
cisville and Paloma, 7.82 miles, in West Feliciana and East Feli- 
ciana Parishes, La. 


MISSISSIPPI EASTERN RAILWAY COMPANY—F inance Docket No. 13972—Au- 
thorized to abandon its entire line of railroad extending from Quit- 
man to Crandall, approximately 15.48 miles, in Clarke County, Miss. 


NORTHWESTERN PACIFIC RAILROAD COMPANY—F inance Docket No. 13953— 
Authorized to abandon that portion of its Fairfax branch extending 





sOUT 








DECEMBER, 1942 267 








from a point at or near B Street, San Rafael, in a northwesterly. 
direction to the end of the line at or near Fairfax, approximately 
3.876 miles, in Marin County, Calif. 


PERE MARQUETTE RAILWAY COMPANY—Fiinance Docket No. 13791—Certif- 
ieate issued permitting abandonment of its branch line of railroad 
extending from North Greenville to Howard City, approximately 
17.64 miles, in Montcalm County, Michigan. 


SEABOARD-ALL FLORIDA RAILWAY COMPANY—Finance Docket No. 13721— 
Certificate issued permitting (1) abandonment by the receivers of 
the S-AF of the line of railroad extending from Alva to LaBelle, ap- 
proximately 12.09 miles, in Lee and Hendry Counties, Fla.; (2) 
abandonment by the receivers of the S-AF and by the Naples, Sea- 
board & Gulf Railway Company of the line of railroad extending 
from Punta Rassa Junction to Naples, approximately 27.49 miles, in 
Lee and Collier Counties, Fla.; and (3) abandonment of operation 
of those lines by the receivers of the Seaboard Airline Railway Com- 
pany. 


SOUTHERN PACIFIC COMPANY—Fiinance Docket No. 13966—Authorized to 
abandon the portion of its so-called River Farms branch extending 
from Knights Landing Junction to the end of the line at Boyer, ap- 
proximately 13.954 miles, in Yolo and Colusa Counties, California. 





FINANCING 


ALABAMA GREAT SOUTHERN RAILROAD COMPANY—Division 4 of the I. C. C. 
has granted the Alabama Great Southern Railroad Company au- 
thority to issue $9,500,000 of first mortgage 314 percent bonds, series 
A, to be sold at 98.577 and accrued interest from November 1, 1942, 
and the proceeds used, together with treasury funds, to retire bonds 
which will mature December 1, 1943. 


BANGOR & AROOSTOOK RAILROAD COMPANY—Finance Docket No. 13934— 
Division 4 of the I. C. C. has approved the purchase by the R. F. C. 
of not exceeding $4,000,000 of 4% collateral-trust bonds of the 
Bangor & Aroostook, the proceeds to be used for the payment of 
bonds maturing January 1, 1943. 





Minneapolis, St. Paul & Sault Ste. Marie Reorganization 


Federal Court approval of the reorganization plan for the Minneap- 
olis, St. Paul & Sault Ste. Marie Railway has cleared the way for 
final steps. 

Already sanctioned by the Interstate Commerce Commission, the 
plan now will be presented to bondholders for their formal approval. 
A favorable vote of two-thirds of each class of bondholders is required, 
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but since the plan had the support of large groups of holders repre- 
senting a majority of the road’s loans, speedy favorable action is ex- 
pected. The hope is expressed that the carrier will be out of the bank- 
ruptcy court by mid-Summer of 1943. 

As approved by Federal Judge Gunnar H. Nordbye and the I. C. C.,, 
the plan: 

‘Wipes out $37,000,000 in preferred and common stock; 

Eliminates a $25,044,406 claim of the Canadian Pacific Railroad 
for cash advanced to the Soo line; 

Reduces capitalization from $197,661,894 to about $95,000,000 ; 

Provides for continuance of a traffic relationship with the Canadian 
Pacific. 

The. $95,000,000 in new capitalization will include $2,663,829 of 
equipment obligations; $10,000,000 of first mortgage Series A 41% per 
cent income bonds, of which $1,948,369 are to be placed in the company’s 
treasury ; $20,129,076 of general mortgage Series A 4 per cent income 
bonds, and 719,180 shares of no par common stock of a stated value of 
$62,209,070. Annual charges, fixed and contingent, are reduced from 
$6,631,322 to $1,659,223. 

Control of the railroad until December 31, 1950, will be in the hands 
of five voting trustees, of whom three will be selected by the Canadian 
Pacific. 

Under the plan the Canadian Pacific has the option to purchase 33 
per cent of the stock allotted to others at $2 a share. If this option is 
exercised, the Canadian road will control 45 per cent of the total stock 
of the Soo Line. 

Various classes of bondholders will receive varying amounts of cash, 
bonds and stock of the new Company under the plan. 





Toledo, Peoria & Western Government Control 


The War Labor Board has recommended to the Office of Defense 
Transportation that the Government continue operation of the Toledo, 
Peoria & Western Railroad Co. for the duration of the war. Wayne L. 
Morse; Public Member of the Board, wrote President George P. MeNear 
of the road that his refusal to comply with Board orders left the Govern- 
ment no alternative but to continue management of the line. Morse 
said that so far as the Board is concerned the case is closed and that it 
does not propose to argue the dispute with MeNear any further. 





Alton Railroad Company Bankruptcy 


By order of the United States District Court for the Northern 
District of Illinois, Eastern Division, made on November 25, 1942, the 
properties of The Alton Railroad Company passed into bankruptcy, 
under Section 77 of the Bankruptcy Act. Trustees have not yet been 
appointed. 
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U. S. Steel Corporation Subsidiary Control 


The U. 8. Steel Corporation has applied to the I. C. C. for authority 
to assume control of 11 small railroads serving its plants in five States. 
The Steel Company said that the railroads now are owned by its sub- 
sidiaries and that it thereby has indirect stock control. The purchase 
of these stocks from the subsidiaries at a total cost of $6,252,297 would 
give the Steel Company direct stock control. 





Railroad Credit Corporation Distribution 


The Railroad Credit Corporation made distribution on November 
30, 1942, of 4% of 1% of the Fund as of October 31, 1942, amounting 
to $366,803.52. Of this amount $328,025.09 was paid in cash and $38,- 
778.43 was credited on carriers’ indebtedness to the Corporation. This 
brought the total amount distributed to $63,910,966.04, or 87% of the 
original Fund contributed by carriers participating in the Marshalling 
and Distributing Plan, 1931. Of this total, $35,650,504.90 has been 
returned in cash and $28,260,461.14 in credits. 





Ex Parte 104—Part 11—Terminal Services 


The Interstate Commerce Commission has made publie its report 
in Ex Parte 104-Part II—Republic Steel + aaa ere Allow- 
ance. The findings of the Commission are: 


‘*We find that the interstate line-haul rates published by respond- 
ents must be construed as covering the delivery and receipt of shipments 
at reasonably convenient points; that the interchange tracks described 
of record constitute such reasonable points; that the transportation 
service which it is the duty of respondents to perform at the Buffalo 
plant of the steel company begins and ends at these interchange tracks; 
and that the movement of carload shipments between the interchange 
tracks and loading and unloading points within the plants are services 
which it is not the duty of respondents to perform. We further find 
that by means of the allowance made by respondents to the steel com- 
pany, respondents refund or remit a portion of the rates or charges 
collected or received as compensation for the interstate transportation 


of property, in violation of section 6(7) of the Interstate Commerce 
Act.”’ 





Ex Parte 128—Investigation of South Buffalo Ry. 


The Interstate Commerce Commission made public on November 
10, an order reopening for further hearing the South Buffalo Railway 
Company case, Ex Parte No. 128. 
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Tax on the Transportation of Property 


On December 7th the Bureau of Internal Revenue sent a notice 
to its collectors carrying certain instructions as to how they shall pro- 
ceed in the collection of the transportation tax on property. This was 
sent preliminary to the final manual of instructions which will be re- 
leased later. They are as follows: 


COLLECTORS OF INTERNAL REVENUE AND OTHERS CONCERNED: 


1. Section 3475 of the Internal Revenue Code, as added by section 
620 of the Revenue Act of 1942, imposes upon the amount paid within 
the United States after December 1, 1942 for the transportation, on and 
after that date, of property by rail, motor vehicle, water, or air from 
one point in the United States to another, a tax equal to 3 per cent of 
the amount so paid except that, in the case of coal, the rate of tax shall 
be 4 cents per short ton (2,000 pounds). 

2. Regulations relating to this new tax are in the course of prepara- 
tion and will be issued at the earliest practicable date. Pending the 
issuance of these regulations, there is set forth below certain informa- 
tion in regard to the application of the tax which it is believed will be 
of general interest to collectors of internal revenue and to carriers who 
will be liable for its collection and payment. 

3. The tax applies only to amounts paid on and after December 2, 
1942, to a person engaged in the business of transporting property for 
hire (including amounts paid to a freight forwarder, express company, 
or.similar person) for transportation which originated on or after De- 
eember':1, 1942. The tax is payable by the person making the taxable 
transportation payment and is collectible by the person receiving such 
payment. 

4. The term ‘‘person engaged in the business of transporting prop- 
erty for hire’’ includes common carriers, contract carriers, local moving 
and drayage concerns, and any other person rendering transportation 
for hire, wholly or in part, by rail, motor vehicle, water or air. In gen- 
eral, where the delivery activities of a wholesale or retail merchant are 
carried on with his own trucks and are merely incidental to his business 
of selling merchandise, the merchant is not regarded as being a ‘‘ person 
engaged in the business of transporting property for hire’’ even though 
a separate charge for the delivery is made to the customer. 

5. The term ‘‘transportation’’ means the movement of property by 
a person engaged in the business of transporting property for hire, in- 
cluding interstate, intra-state, and intra-city and other local movements 
and all services and facilities rendered, furnished, or used in connection 
therewith. It includes receipt, delivery, elevation, transfer in transit, 
ventilation, refrigeration, icing, storage, demurrage, towage, lighterage, 
trimming of cargo in vessels, wharfage, handling of property transported, 
feeding and watering livestock, and all other incidental services and 
facilities. 

6. The tax does not apply to the amount paid for the transportation 
of property : 
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(a) when the transportation originated prior to the first mo- 
ment of December 1, 1942; 

(b) when paid prior to December 2, 1942 regardless of when 
the transportation occurs; 

(c) when paid outside the United States, regardless of where 
the transportation occurs; 

(d) when paid by a freight forwarder, express company, or 
similar person for transportation with respect to which the tax is - 
payable to such freight forwarder, express company, or similar 
person ; 

(e) when paid for the transportation of property in course of 
exportation to a foreign country or shipment to a possession of the 
United States and actually so exported or shipped; 

(f) when paid directly to the United States or any agency or in- 
strumentality thereof; or 

(g) when paid directly to a carrier by the United States or 
any agency or instrumentality thereof or by a State or political 
subdivision of a State. (See next paragraph) 


7. As indicated in (g) above, amounts paid by the United States 
or any agency or instrumentality thereof or by a State or political sub- 
division of a State are exempt from tax only when the payment is made 
directly to the carrier by the governmental agency. Transportation 
charges not paid directly to the carrier (for example, charges paid 
by Government contractors operating on a cost-plus-fixed-fee or other 
basis) are subject to the tax. The fact that in such a case the contractor 
may be reimbursed for the transportation charges paid will not affect 
the tax liability. No proof of exemption will be required in any case 
where a shipment is made under a Government bill of lading, Standard 
Form 1058A, or where the transportation charge is paid directly by the 
governmental agency entitled to exemption. 

8. In the case of coal, the law provides that ‘‘the tax on the trans- 
portation of coal shall not apply to the transportation of coal with 
respect to which there has been a previous taxable transportation.’’ The 
term ‘‘coal’’ includes anthracite, bituminous, semibituminous, sub-bitu- 
minous and lignite coal, coal dust, and coke and briquettes made from 
coal. 

9. An amount paid after December 1, 1942, with respect to the 
first transportation for hire originating on or after that date of coal 
is subject to tax, except that if such payment covers a movement from 
the mine to a preparation plant, including a breaker, washery or tipple, 
then the tax will attach to the first transportation for hire which occurs 
thereafter. No tax attaches with respect to the transportation of coke 
or briquettes made from coal, provided there has been a previous taxable 
transportation of the coal or coal dust from which such coke or briquettes 
were manufactured. 

10. When a person delivers to a carrier a quantity of coal for a 
transportation movement, and the transportation tax has previously 
been paid with respect to the coal so delivered, a statement to that ef- 
fect shall be endorsed by the shipper on the bill of lading or other 
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shipping papers. This endorsement shall constitute authority to the a fre 
earrier not to collect tax with respect to the transportation charges due whicl 
on such shipment. rulin 

11. Since the tax on the amount paid for the transportation of news 
coal applies only with respect to amounts paid after December 1, 1942, boile 
for transportation originating on or after that date, there can have that 
been no previous ‘‘taxable transportation’’ of coal prior to December 1, mum 


1942. It follows, therefore, that in the case of coal the amount paid 
after December 1, 1942 for the first transportation of such coal on or 
after that date is subject to the tax, provided the transportation move- 
ment is carried on by a ‘‘ person engaged in the business of transporting 
property for hire.’’ The fact that there may have been one or more 
movements of such coal prior to December 1, 1942 is immaterial. 


12. Not later than January 30, 1943 or within 60 days after first subst 
engaging in the business of transporting property for hire by rail, motor of ct 
vehicle, water or air, every person so engaged shall file an application me 
for registry on Form 800 with the collector for the district in which — 
is located his principal place of business or, if he has no principal place Price 
of business in the United States, then with the Collector of Internal full 
Revenue, Baltimore, Maryland. The collector receiving an application follo 


for registry will issue a certificate of registry on Form 800A which 
must be posted in the registered place of business. Copies of Form 800 
may be procured from collectors of internal revenue. 

13. Monthly returns of the transportation tax will be filed on Form 
727 (Revised). The return, accompanied by remittance of the tax, must 
be filed with the collector of internal revenue for the district in which 





the principal place of business of the person required to file the return 

is located (or if he has no principal place of business in the United States, 

with the Collector at Baltimore, Maryland) on or before the last day 

of the month following the month for which it is made. The first re- trol 

turn and payment of the tax will be due not later than January 31, Act 

1943. Form 727 (Revised) is being printed and will be available at pre 

offices of collectors of internal revenue well in advance of the due date. date 
14. Beginning December 2, 1942 carriers should proceed to make Stal 

collection of the tax from the shippers or other persons paying the of 5 

transportation charges. Amounts so collected constitute a trust fund and 


for the benefit of the United States and such amounts should be re- 
tained by the carrier until the return is filed. 
15. Amy correspondence in reference to this mimeograph should 





refer to the symbols MT: M. a 
utili 

(MT-M-Mimeograph ) regi 
( Coll. No. 5447 ) GUY T. HELVERING, trar 
Commissioner. pas: 

Transportation Tax a 

The Office of Price Administration, by order issued November 26, or t 


ruled that the 3% property transportation tax imposed under the 1942 
Revenue Act, and which took effect December 1, must be considered as 









26, 





DECEMBER, 1942 





273 








a freight rate increase which cannot be passed on, rather than as a tax 
which can. Certain exceptions, however, were made to this general 
ruling so as to exempt, for example, iron and steel scrap, coal, standard 
newsprint paper, dressed hogs and wholesale pork cuts, and heating 
boiler conversion parts. In making these exemptions, the OPA stated 
that a subsequent order would be issued regarding treatment of maxi- 
mum prices on the articles for commodities so exempted. - 





Procedural Regulation No. 11 


The Office of Price Administration recently set forth the form and 
substance of notice of proposed general increases in rates and charges 
of common carriers and other public utilities, as provided for in the 
Emergency Price Control Act as amended. Earlier, Director of Eco- 
nomie Stabilization, James F. Byrnes, had, by Directive No. 1, designated 
Price Administrator Henderson as his representative in this respect. The 
full regulation of the OPA, designated as Procedural Regulation No. 11, 
follows : 


TITLE 32—-NATIONAL DEFENSE 
CHAPTER XI—OFFICE OF PRICE ADMINISTRATION 
PART 1300—PROCEDURE 
PROCEDURAL REGULATION NO. 11 


NOTICE OF INCREASES IN RATES AND CHARGES OF COMMON 
CARRIERS AND OTHER PUBLIC UTILITIES 


Pursuant to the authority conferred by the Emergency Price Con- 
trol Act of 1942, as amended, including Sections 1, 2 and 7 (b) of the 
Act to Amend the Emergency Price Control Act of 1942, to Aid in 
preventing inflation and for other purposes, by Executive Order No. 9250 
dated October 3, 1942, and Directive No. 1 of the Director of Economie 
Stabilization, the following rules are prescribed for the filing of notices 
of proposed general increases in rates or charges of common carriers 
and other public utilities. 


§ 1300.901 Definition. 


For the purpose of this Procedural Regulation No. 11, a general 
increase in the rates or charges of a common carrier or other public 
utility is defined as any change in its rates, fares, classifications, rules, 
regulations or practices which results in an increase in the charges for 
transportation or other public utility service applicable to a class of 
passengers, shippers or customers, including increases in wholesale or 
industrial rates or charges for public utility services, as distinguished 
from an increase of rates or charges applicable to a particular customer 
or transportation service under special arrangement. 
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§ 1300.902 General requirements with respect to notices. 


Thirty (30) days before the effective date of a general increase in 
the rates or charges of any common carrier or other public utility, there 
shall be filed with the Transportation and Publie Utilities Division of 
the Office of Price Administration, Washington, D. C., two copies of 
notice of such proposed increase, except as otherwise provided in para- 
graphs (d) and (e) of Section 1305.904. Such notices shall be deemed 
to have been filed when received in the Office of such Division. If 
authority for the establishment of any such increase is required by any 
regulatory agency, notice shall be given on or before the time such 
authority is sought in order that the Price Administrator may have 
timely opportunity to intervene, but in no event shall such notice be 
given less than 30 days before such proposed increased rates or charges 
are to become effective. All notices shall state the name and address 
of the Federal, State or municipal authority having jurisdiction over 
the rates or charges in question. 

Each such notice shall contain a statement that the common carrier 
or other public utility consents to the timely intervention by the Price 
Administrator, on behalf of the Director of Economic Stabilization, 
before the Federal, State or municipal authority having jurisdiction to 
consider such increase. 


One copy of each notice must be over the signature of an executive 


officer, a responsible traffic officer, or a duly authorized attorney or agent 
of the carrier or other public utility. Duly authorized officers of cor- 
‘porate agents shall sign on behalf of such agents. The person signing 
the notice shall certify that the information contained therein is true to 
the best of his knowledge, information and belief. 


§ 1300.903 Contents of notice filed by common carriers other than 
common carriers included in Section 1305.904. 


(a) Notice filed by common carriers other than common carriers 
included in Section 1305.904 shall show the names and addresses of the 
carriers on whose behalf the notice is filed, except that in case of a notice 
filed by an agent or agents on behalf of a group of carriers, parties to a 
tariff filed with a federal agency, reference may be made to such tariffs 
wherein is shown the names of the carriers for whom such agent is 
acting. In case of notice filed by an agent or agents on behalf of a group 
of carriers, parties to a tariff not filed with a federal agency, one copy 
of such tariff showing the names and addresses of such carriers may be 
submitted. 

In cases other than those specified in paragraph (c), the notice 
shall contain a reference to the tariffs filed with a regulatory authority 


having jurisdiction, or, in lieu thereof, a statement of specific changes 
proposed 


(b) Notice of increases of the character set forth in paragraph (c) 
shall also contain the information indicated below: 
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(1) The present and proposed rates, fares, charges, classifications, 
practices, rules or regulations, the commodities affected, the minimum 
weight and the points between which the changes apply shall be shown; 
Provided, that where it is proposed to increase a large number of rates, 
fares or charges, the notice instead of showing each specific change may 
show the present and proposed rates, fares, or charges between typical 
points; provided further that where it is proposed to change a rule a 
clear statement of the effect of the change shall be made. 

(2) If the proposed rates, fares or charges are predicated on the 
proceedings or order of a regulatory agency having jurisdiction over 
those rates, the notice shall so indicate by proper reference to each pro- 
ceeding. 

(3) A statement of the reasons for the increases sought to be estab- 
lished shall be submitted with the notice. There may be submitted as a 
part of such statement an estimate of the volume of movement under the 
rates proposed to be increased when that information is available, and 
comparisons of the present and proposed rates with comparable rates 
of other carriers or with other rates of the carrier filing the notice. 

(4) Upon request of the Office of Price Administration, the tariff 
or rate sheet authorities of the present rates, ratings or rules shall be 
indicated as well as the tariff or rate sheets in which the proposed rates, 
ratings or rules will be published. 


(ec) The information set forth in paragraph (b) shall be filed in 
every case where the proposed general increase is of the following 
nature : 


(1) An increase of general application within a recognized rate 
territory, or between such territories; or 

(2) An increase having application from or to numerous points of 
origin or destination ; or 

(3) An increase in a proportional rate or rates which by applica- 
tion in connection with other rates, apply from or to numerous points 
of origin or destination ; or 

(4) An increase in a rate or rates between points which are related 
to rates applying from or to other points which on the whole apply from 
or to numerous points of origin or destination ; or 

(5) An increase in a rate or rates between two or more points on 
one or more commodities or class of passenger when the transportation 


between such points constitutes a substantial part of the business of the 
carrier. 


§ 1300.904 Contents of notice of proposed increase in rates and 
charges of public utilities. 

(a) For the purpose of this section the term public utility shall 
inelude the following: Any person, firm, corporation (private or public), 
engaged in the production, transmission, or sale of electrie energy, gas 
(whether natural, artificial, or mixed) water, or heat; or in the trans- 
portation or transmission of electric energy, gas, water, or heat; or in 
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the transmission of messages, communications, or other intelligency by 
telephone, telegraph, cable, radio, or other wire or wireless conductors 
or appliances, as a common carrier for hire; or in the transportation as 
common carrier of passengers by street railway, trolley, bus or motor 
vehicle in urban areas. 

(b) The notice filed by a public utility shall be accompanied by a 
copy of each application or petition submitted to any regulatory agency 
in support of the request for such increase in rates or charges. 

(ec) The following information or data shall be submitted with each 
notice filed by a public utility, except as provided in paragraphs (d) 
and (e); Provided, that if such information or data is furnished pur- 
suant to the requirements of Section 1300.902 above, it need not be 
furnished in duplicate under this paragraph : 


(1) A statement of the reasons for the proposed increase ; 

(2) A comparison of the existing and proposed rates or charges; 

(3) A statement indicating the class or classes of customers affected, 
and the approximate number of each such class; and the community or 
communities, or territory affected ; 

(4) An estimate of the probable sales and revenue under the pro- 
posed rates or charges for a period of twelve months after the increase 
becomes effective ; 

(5) Detailed income statements for the two calendar years preced- 
ing the filing of the application or petition, and an income statement 
for as much of the current years as is available; 

(6) Balance sheets as of the end of the calendar year preceding the 
filing of the application or petition, and also as of the latest date for 
which such balance sheets are available ; 

(7) A statement of federal income taxes paid or accrued during 
the calendar year 1939 and each calendar year thereafter, including the 
current year; 

(8) A statement, if available, showing the original cost of the facili- 
ties used, and useful in furnishing the service for which increased rates 
or charges are proposed. 


(d) Local telephone companies having five hundred or less stations 
shall not be required to file the information or data specified in sub- 
paragraphs (4) to (8), inclusive of paragraph (c) above, excepting the 
filing of the latest available annual income statement. 

(c) Taxi cabs or taxi cab companies shall serve notice upon the 
nearest state or district office of the Office of Price Administration and 
shall not be required to furnish information set forth in subparagraphs 
(4) to (8), inclusive, of paragraph (c), except the filing of the latest 
available annual income statement. 


§ 1300.905 Supplementary Orders: 


The Administrator may issue such supplementary orders as may 
be required to effectuate the purposes of this regulation. 








clus 


of 


lo 


b> Fy & 


DECEMBER, 1942 





§ 1300.906 Effective Date: 

This Procedural Regulation No. 11 (§ 1300.901 to § 1300.906, in- 
elusive) shall become effective November 12, 1942. 

Issued this 12th day of November, 1942. 


Joun E. Hamm, 
Acting Administrator. 


OFFICE OF WAR INFORMATION 
OFFICE OF PRICE ADMINISTRATION 


Correction 


In the text of Procedural Regulation No. 11 (Notices of Increases 
in the Rates and Charges of Common Carriers and Other Public Utili- 
ties—OPA 1117) issued November 13, in paragraphs 1300.902 and 1300.- 
903 references are made to paragraph 1305.904. These references should 
be to paragraph 1300.904. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 28, which 
includes the holiday, totaled 743,533 cars, according to the Association 
of American Railroads. This was a decrease below the corresponding 
week of 1941, of 122,647 cars or 14.2 per cent, but an increase above the 
same week in 1940, of 15,008 cars or 2.1 per cent. Both 1941 and 1940 
do not include the holiday. 

Loading of revenue freight for the week of November 28 decreased 
92,894 cars or 11.1 per cent below the preceding week. 

Miscellaneous freight loading totaled 357,293 cars, a decrease of 
39,696 cars below the preceding week, and a decrease of 31,312 cars 
below the corresponding week in 1941. 

Loading of merchandise less than carload lot freight totaled 81,807 
ears, a decrease of 9,734 cars below the preceding week, and a decrease 
of 70,696 cars below the corresponding week in 1941. | 

Coal loading amounted to 153,563 cars, a decrease of 13,841 cars be- 
low the preceding week, and a decrease of 10,747 cars below the cor- 
responding week in 1941. 





L. C. L. Loading Record 


A new peak of efficiency in less-than-carload freight movement was 
reached in September when the Nation’s major railroads loaded an 
average of ten and a quarter tons per car, according to the Office of 
Defense Transportation. The merchandise increase for September over 
August was 383,429,000 pounds for which 7,700 less cars were required. 
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The Class I carriers, under the provisions of General Order O. D. T. 
No. 1, prescribing certain limits for merchandise loading, handled during 
September a total of 8,042,677,763 pounds in 391,064 cars, an average 
weight of 20,596 pounds per car. These loadings, compared with load- 
ings for the month of May, when General Order O. D. T. No. 1 first took 
effect, show 580,717,000 pounds more of merchandise handled in 26,800 
less cars. The average load per car jumped from 17,858 pounds to the 
September high of 20,566, a figure just over the ten-ton minimum set 
by the order. 

The short line railroads and terminal switching companies increased 


their average load per car from 15,411 pounds in August to 16,395 in 
September. 





Railroad Equipment 


Class I railroads put 58,346 new freight cars in service during the 
first ten months of 1942, according to the Association of American Rail- 
roads. Of this number, there were 33,848 box, 20,832 coal, 1,814 flat, 
619 refrigerator, 100 stock and 1,133 miscellaneous freight cars. New 
freight cars on order November 1, 1942, totaled 30,004, of which 9,721 
were box, 16,608 coal, 2,167 flat, 800 refrigerator, 200 stock, and 508 
miscellaneous freight cars. On November 1, 1941, Class I railroads had 
80,504 cars on order. 

Railroads in the first ten months of 1942 installed 638 locomotives, 
of which 258 were steam and 380 electric and Diesel. In the same period 
last year they put 493 new locomotives in service, of which 117 were 
steam and 376 electric and Diesel. New locomotives on order November 
1, 1942, totaled 779, which included 289 steam and 490 electric and 
Diesel, compared with 511 new locomotives on order November 1, last 
year, of which 284 were steam and 327 electric and Diesel. 





W. P. B. Authorizes New Locomotives 


The WPB has authorized railroads to obtain 386 locomotives during 
the first eight months of 1943. They will include 250 steam locomotives, 
36 road Diesels, and 100 switching Diesels. 

WPB also authorized 20,000 freight cars for the first six months of 
1943, no passenger cars, 330,000 tons of steel for equipment repairs 


during the first quarter of 1943, 480,000 tons for rails, and 288,000 tons 
for track accessories. 





Railroad Net Income 


Class I railroads of the United States in the first ten months of 
1942, had an estimated net income, after interest and rentals, of $707,- 
900,000 according to reports filed by the carriers with the Bureau of 


Railway Economies of the Association of American Railroads and made 
public recently. 
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For the corresponding period in 1941, net income of those roads, 
after interest and rentals was $413,333,947. 

Net railway operating income, before interest and rentals, of the 
Class I carriers in the first ten months of 1942, amounted to $1,159,921,- 
260, compared with $850,021,279 in the same period in 1941. 

In the twelve months ended October 31, 1942, the rate of return 
earned on property investment averaged 4.93 per cent, compared with 


a rate of return of 3.80 per cent for the twelve months ended October 
31, 1941. 





Railroad Plans and Earnings 


The Wall Street Journal of November 6 carried the following edi- 
torial : 


‘‘The full tide of railroad earnings continues to flow with little 
apparent diminution of force, and the literally fantastic ratio of current 
earnings to current market values of both stocks and bonds continues 
to creep higher. This fact gives additional interest to the two cases in- 
volving railroad reorganizations, those of the Western Pacific and the 
Milwaukee which have reached the Supreme Court and are awaiting 
decision at this term. 

‘‘These cases involve the construction by the Interstate Commerce 
Commission and the Courts of Section 77 under which the two plans of 
reorganization have been drawn up by the former. Several other similar 
plans are affected by the issues in these cases. The main issue in these 
eases—though not the only one—is whether in constructing, or approv- 
ing these plans the Interstate Commerce Commission has erred in taking 
as its sole standard for estimating the commercial value of the bank- 
rupt properties for purpose of recapitalization the actual earnings at 
the bottom of the great depression and neglecting to take fully into 
account a reasonable estimate of future earning power. The railroads 
concerned point out that where the Commission did make estimates of 
‘normal’ future earnings their estimates have already proved grossly 
erroneous in understatement. As a matter of fact in not a few cases 
where a drastic reduction of capital is provided in the approved plans, 
the roads are at present earning at least enough to support the former 
capitalization. 

‘“Whatever the Supreme Court may decide as to the law in the case 
the facts are indisputable. They show that in some cases where the plans 
wipe out the entire equity of capital stocks, the roads are earning today 
a substantial surplus over existing charges applicable to those stocks— 
something quite unprecedented in the history of railroad reorganiza- 
tions. In the light of the facts there is, therefore, the keenest interest 
in the interpretation that the Court will place upon Section 77. 

**Questions of law apart, it is hard to see the equity in wiping out 
altogether the common stocks concerned in the face of the facts when to 
give them a contingent share in the future in no way impairs the future 
solvency of the properties.’’ 
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“‘Closed-Shop”’ Infringes Upon Constitutional Rights 


Charging that ‘‘closed-shop’’ labor contracts infringe upon the con- 
stitutional rights of workmen, Attorney General J. Tom Watson of Fla., 
on November 24, told the National Association of Attorneys General that 
such contracts can be legally attacked by the State. Watson said the 
contracts violate the right of a citizen to equal standing in procuring 
work. He said if two suits pending in Florida Courts to void the fran- 
chises of two corporations which signed closed-shop agreements are 
carried to the Supreme Court they might force a final ruling on the 
question. He asserted that the State must protect every citizen in his 
right to ‘‘equalize standing’’ in the procurement of work under the 
State Bill of Rights. 





Train and Engine Service Brotherhoods to Demand Wage Increase* 


The five rail labor organizations representing train and engine 
service employees are soon to launch a movement for increased wages. 

A call has gone out to the general chairmen of the Brotherhoods to 
meet at the Morrison Hotel in Chicago on December 7 and draft a pro- 
gram. Participating organizations are the Locomotive Engineers, Loco- 
motive Firemen and Enginemen, Railway Conductors, Trainmen, and 


Switchmen. 

Hundreds of general chairmen, from every railroad in the United 
States, have been summoned to the conference by the chiefs of the five 
organizations. 

The program to be drawn up will give due regard to the act of 
Congress and the President’s executive order on wage stabilization, as 
well as to the policies developed under this order by the National War 
Labor Board, the chiefs explained. 

‘*We feel our people are entitled to an increase, under the terms of 
the stabilization order and to correct maladjustments,’’ it was pointed 
out by President D. B. Robertson of the B. of L. F. & E., who was in 
Washington on Thursday, the 19th. The amount of the increase to be 
sought will be decided by the general chairmen, Robertson added. 

The last raise secured by the Transportation Brotherhoods was 914 
cents an hour negotiated last December, following an award from an 
Emergency Board appointed by the President. Since then living costs 
have risen considerably, and many inequalities exist that should be 
adjusted, the chiefs declare. 

Meanwhile, the 15 co-operating railroad labor organizations, repre- 
senting employees outside the train and engine service, are pressing the 
drive they launched over a month ago for 20-cent-an-hour wage increases, 
a 70-cent minimum and the ‘‘union shop.’’ These organizations repre- 


*Since the above was written, the Railway Brotherhoods have met and news- 
paper reports are to the effect that their preliminary ~— (subject to approval 


of the controlling Boards) will approximate an average increase in the wages 
of their members. 
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sent 800,000 rail workers. 

Steps are being taken to form national committees of the unions 
and carriers to conduct the negotiations, and at the same time arrange- 
ments are being made in Washington to handle the wage movement under 
the machinery of the Railway Labor Act and in compliance with the 
President’s order on wage stabilization. 

These organizations negotiated 10-cent increases and vacations with 
pay last December on nearly all carriers, and similar standards were 
won for workers on most of the remaining railroads under an Emergency 
Board award of September 14. 

However, agreements for this boost were not signed on some roads 
until after October 3 and so had to go to the National War Labor Board 
for its sanction. On November 18th the Board formally ‘‘okayed’’ the 
agreements and declared this approval will automatically cover any 
roads where the 10-cent increase and paid vacations have not yet been 
obtained, and that such increases may be granted retroactively to Decem- 
ber 1, 1941. 





Counting of Red Cap Tips as Wages Opposed 


Amendment of the Fair Labor Standards Act of 1938 so as to pro- 
hibit the application for tip receipts toward the payment of the minimum 
wage was recommended by the Wage and Hour Division, Department 
of Labor, in a report submitted on Monday, November 9, to the Senate. 
The report was submitted in response to Senate Resolution 105, adopted 
in the First Session of the 77th Congress, directing the Wage and Hour 
Division to inquire into conditions and practices of employment of Red- 
caps in railroad and terminal companies. 





Colored Passenger Case 


The Interstate Commerce Commission in a report made public on 
Tuesday, November 3, dismissed, because the situation has been corrected, 
a complaint filed against the Chicago, Rock Island & Pacific Railway 
Company and certain other lines by C. S. Stamps, of Kansas City, Mo., 
a colored clergyman, who alleged discrimination because he, while riding 
on a clergyman’s ticket, was compelled to travel between Dallas and 
Teague, Texas, in the baggage-mail compartment of the Rocket which 
had been reserved for the accommodation of colored passengers. Since 
then, however, eight seats in the coach section of the Zephyr and the 
Rocket, respectively, have been reserved for colored persons. The Com- 
mission found that the accommodations furnished the complainant were 
unreasonable and unjustly discriminatory contrasted with those furnish- 
ed white passengers traveling on so-called clergy coach tickets, but be- 
cause the complaint was found to have been satisfied for the future the 
proceedings were dismissed. 
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House and Senate Interstate Commerce Committees 


Representative Clarence F. Lea, of California, Chairman of the 
House Interstate and Foreign Commerce Committee was reelected to 
Congress recently as was Charles A. Wolverton, of New Jersey, the 
ranking Republican member of that Committee. As a result of the 
election, the preceding primary election and other causes, nine members 
will leave that Committee at the end of the present session of Congress, 
They are as follows: Representatives Edward A. Kelly, Illinois, defeated 
recently for reelection; Herron Pearson, Tennessee, not a candidate; 
Charles L. South, Texas, withdrew after the first primary; Luther 
Patrick, Alabama, defeated in the primary election; Rudolph G. Tenero- 
wiez, Michigan, defeated in the primary election; Jared Y. Sanders, Jr., 
Louisiana, defeated in primary election; John B. Sullivan, Missouri, 
defeated in election; Oscar Youngdahl, Minnesota, defeated in primary 
election, and George A. Paddock, Illinois, defeated in primary election. 
In addition, Representative William P. Cole, recently resigned from 
Congress to be a Judge of the United States Customs Court, and James 
P. MeGranery, of Pennsylvania, resigned from the Interstate Commerce 
Committee to become a member of the Ways and Means Committee. 
John B. Sullivan, of Missouri, who succeeded Judge Cole, was defeated 
in the election. 

Representative Paddock of Illinois resigned on November 12, as a 
member of the House of Interstate and Foreign Commerce Committee. 
Representative Evan Howell of Illinois was appointed to replace Mr. 
Paddock. 

Senator Schwartz, Democrat of Wyoming, was the only member of 
the Interstate Commerce Committee to be defeated in the election for 
the Senate last week. Senator Stewart, Democrat of Tennessee, and 
Senators White, Republican of Maine, and Brooks, Republican of Illinois, 
were all reelected. 





Rate Bureau Investigation 


Attorney General Biddle on November 12, released the following 
statement in regard to the current Anti-Trust Division Investigation of 
railroad rate-bureaus : 

‘‘There appears to be some misapprehension on the part of the 
general public as well as the carriers concerning the scope and objectives 
of the grand jury investigations into rate bureaus, rate conferences and 
similar common carrier organizations recently instituted by the Anti- 
trust Division of the Department of Justice. 

‘*In order to dispel whatever misconceptions may exist, I should 
like to state simply that no investigation into or disturbance of the 
existing normal and established activities of carrier rate bureaus and 
conferences is contemplated by the Department. I feel that any such 
program at this time would unduly diffuse the activities and energy of 
the carriers and hence unnecessarily burden them at a time when they 
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are engaged in the difficult and complex job of aiding the Government 
in the prosecution of the war. 

‘*There have been brought to the attention of the Department, how- 
ever, a few flagrant abuses of the joint method of rate initiation which 
involve coercive practices such as intimidation, fomenting of strikes, and 
boyeotts. Such activities are unjustified under any circumstances, and 
their elimination by civil or criminal processes will benefit the public 
and the carriers alike. The Department of Justice, therefore, will prose- 
eute eases involving such disregard of the rights and interests of others 
by resort to such flagrant conduct. 

‘‘The Department of Justice will continue to work in close harmony 
with other Government agencies concerned with war-time transporta- 
tion, and intends to institute no proceedings against carriers or bureaus 
which will impede or obstruct the war effort.’’ 





Cross-Hauling Problem 


ODT Director Eastman told the annual convention of the National 
Industrial Traffic League in New York, November 19, that his organiza- 
tion and the Transportation Division of the WPB are serious in their 
efforts to work out a solution of the cross-hauling problem. 

**On the cross-hauling matter, Mr. Eastman said, ‘‘I have been 
disappointed with the attitude which the industries, in general, thus 
far seem to have taken. There can, I think, be little doubt that it is 
possible for many industries to save considerable transportation, if they 
will give serious attention to this matter, and without any undue hard- 
ship from the point of view of an all-out war economy. The Office of 
Defense Transportation has been urged from various quarters to deal 
with this situation by transportation orders. I have been unwilling to 
do this without prior advice from the industries and until they had been 
given an opportunity to consider what could be done without harm in 
other directions which might overbalance the transportation gain. We 
have worked out a plan with the Transportation Division of the War 
Production Board whereby this opportunity can be given to its industry 
divisions. With some notable exceptions, there have so far been few 
constructive results. The industries should know that the Office of 
Defense Transportation and the Transportation Division of the War 
Production Board are serious about this matter. If we cannot act with 
the help and advice of the industries, we shall have to try our hand at 
the problem as best. we can without such help and advice.”’ 





Service Order No. 94 


The I. C. C., by Division 3, on November 2 issued Service Order 
No. 94, which ordered the Denver & Rio Grande Western Railroad 
Company, and the Western Pacific Railroad Company to divert cars 
loaded with coal, via the Union Pacific Railroad from Salt Lake City or 
Ogden, Utah, to points in Washington and Oregon. 
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Service Order No. 95 


The I. C. C., in Service Order No. 95, has moved to establish rigid 
control over the movement of railroad refrigerator cars, and has named 
Robert B. Hoffman of Chicago to carry out its plans. The I. C. C. acted 
at the request of the ODT. Hoffman is Manager of the Refrigerator 
Car Section of the Association of American Railroads. He will appoint 
an Advisory Committee consisting of at least one representative each of 
the ODT, AAR, the railroad industry, railroad-controlled refrigerator 
car companies, non-railroad controlled refrigerator car companies, and 
shipper-owned refrigerator car companies. 





Service Order No. 97 


Division 3 of the I. C. C. has released Service Order No. 97, dated 
November 21, and effective November 24. 

The Order authorizes Guy a Thompson, Trustee, Missouri Pacific 
Railroad Company to operate trains, locomotives, and cars, southbound, 
over the tracks of the Louisiana & Arkansas Railway Company between 
Georgetown and Tioga, via Packton, all in the State of Louisiana, an 
approximate distance of 42.5 miles, only at times when, in the opinion of 
Guy A. Thompson, Trustee, Missouri Pacific Railroad Company, such 
operation is necessary to prevent delay in the movement of railroad 
equipment, troops, and war materials and congestion of traffic on the 
main line of the Missouri Pacific Railroad Company between Monroe and 
Alexandria, La., and only during the period of the war emergency ; com- 
pensation to be paid by Guy A. Thompson, Trustee, Missouri Pacific 
Railroad Company, to the Louisiana & Arkansas Railway Company for 
the use of such track as agreed upon between the parties. 





Service Order No. 98, and Amendment No. 1! Thereto 


The I. C. C. has issued Service Order No. 98, which directs the 
Southern Pacific, the D. & R. G. W., the Union Pacific, and the Utah 
Railway Company, to divert via the Union Pacific from Salt Lake City 
or Ogden, Utah, or destinations east thereof, to destinations in or beyond 
Washington and Oregon, cars loaded with coal originating on or moving 
via any of the above-named railroads and routed over the Southern 
Pacific Company to destinations in or beyond the above States. 

Amendment No. 1 to this order, issued December 3, excepts cars 
loaded with coal for destinations on the Southern Pacific Company south 
of Oakridge and Roseburg, Oregon, and states that they shall be moved 
over that line from Ogden, Utah, when so routed. 
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Anthracite No-Bills 


Effective November 15, anthracite producers were limited in the 
holding of no-bills by new restrictions issued by the Association of 
American Railroads. After that date no open top cars will be placed 
when the number of no-bill open top cars the mine is holding is equal to 
or in excess of 1.50% of the daily rated capacity of the mine. The daily 
rated capacity will be established by taking the average of the four 
highest days’ production during the period October 1, 1941, to Septem- 
ber 30, 1942, with revisions each quarter thereafter based upon the 
previous twelve months. It is also understood that this is in no way 
intended to permit increased holding of no-bills in those cases where 
mines may already be restricted to a lesser number of such holdings 
than is permitted under the 1.50% Rule. It is understood the order was 
issued at the direction of the Interstate Commerce Commission. 

While bituminous mines have operated under the 100% no-bill Rule, 
and are now operating under the 75% Rule, this is the first time that any 
percentage limitations have been placed upon the hard coal mines. 





O. P. A. Opposes Texas Rate Increase 


General Counsel David Ginsburg of the OPA, on November 5th told 
the I. C. C. that price control should be applied ‘‘as rigorously to trans- 
portation and public utility rates as to other prices.’’ 

Ginsburg, who represented OES Director Byrnes as well as OPA, 
told the I. C. C. that ‘‘an increase of freight rates would be a threat to 
the whole structure of price ceilings.’’ 

He appeared at a hearing on a petition for increasing intrastate 
rates in Texas to the same level as interstate rates in that area, but 
Ginsburg said he was discussing principles ‘‘applicable to all rate cases.’’ 
He asserted that upward adjustments of transportation rates ‘‘must be 
exercised sparingly and only in those cases where it is clearly necessary’’ 
to prevent extreme hardship or insure continuance of essential services. 

He pointed out that ‘‘the inflationary effect of a particular price 
or rate increase may be infinitesimal, yet the culmulative effect (of many 
such minor increases) may be catastrophic.’’ He pointed out how 
freight rate increases, if passed on to shipper to buyer to wholesaler to 
retailer eventually would be felt by consumers, besides threatening 
price ‘‘squeezes’’ all along the line. 

Ginsburg added that railroad earnings now are ‘‘so generally favor- 
able as to make it extremely unlikely that rate increases will be necessary 
to insure adequate transportation service.’’ 
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The Future of Transportation 


The Wall Street Journal of November 27, carried the following 
editorial : 


‘‘President W. A. Patterson of United Air Lines on Tuesday ad- 
ministered a wholesome douche to those excited air enthusiasts who see 
a vision of air transportation in the future monopolizing the movement 
of people and things. Addressing the National Industrial Conference 
Board he pointed out that there was, for instance, no present likelihood 
that the railroads would be put out of business, so long as air transporta- 
tion of freight cost thirty-five times as much as transportation by rail— 
which it does today. Nevertheless, he said that air transportation would 
bring great changes in social and economic habits and that all such 
changes in the past have resulted in corresponding increases in the 
volume of trade interchange and human inter-communication. He be- 
lieved that the great future of aviation could be realized without damage 
to the future of ships and railroads. 

**This is good sense, and all precedent supports it. Given a return 
of a fairly stable international order to follow the present semi-chaos, 
the mechanics of aviation open the way for a development to which no 
present near limitations can with certainty be assigned. The size and 
carrying capacity of airships seems to have a possibility of growth, 
quite unimagined or indeed unimaginable only a few years ago. The 
interesting fact in air transportation is that war has played a tremendous 
role in accelerating its development. It is extremely unlikely that we 
should be where we are today in this respect had it not been for World 
War I and the present conflict. This may serve to remind us that, 
destructive beyond description as is modern war, it has enormously 
stimulated invention in all fields, and the salvage thus made possible 
may prove in the long run at least a fair match for the present wastage. 

‘*Whether Heraclitus, when he said ‘ War is the father of all things’ 
had this possibility in mind, we do not know, but that it is a fact today 
in this respect at least is beyond dispute. But if we could only be sure 
of a corresponding salvage in the order of moral ideals to the point of 
eliminating war we could well afford to forego this stimulus. An ill 
wind is still an ill wind despite the accidental good that it carries on its 
wings.”’ 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released Statement No. M-250 showing passenger traffic statistics 
of Class I steam railways in the United States for the eight months 
ended with August, 1942, as compared with a similar period in 1941. 
The aggregates and averages as shown on the statement are as follows: 
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Aggregates 
1942 1941 % Change 

Passenger Revenue 

In Coaches $299,784,441 $168,636,260 +77.8 

In Parlor and Sleeping Cars $254,857,920 $138,845,358 +83.6 
Revenue Passengers Carried 

In Coaches 211,652,255 150,669,327 +40.5 

In Parlor and Sleeping Cars 27,711,391 16,120,614 +71.9 
Revenue Passengers Carried 1 Mile 


In coaches 17,016,312,510 10,290,604,616 +65.4 
In Parlor and Sleeping Cars 10,522,870,637 6,072,131,227 +73.3 


Averages 


Revenue Per Passenger-Mile 


In Coaches 1.76¢ 1.64¢ 
In Parlor and Sleeping Cars 2.42¢ 2.29¢ 


Revenue Per Passenger Per Road < 
In Coaches $1.42 $1.12 


In Parlor and Sleeping Cars $9.20 $8.61 


Miles Per Passenger Per Road 


In Coaches 80.4 68.3 
In Parlor and Sleeping Cars 379.7 376.7 





War Effort Transportation Inquiry Proposed 


Senator O’Daniel of Texas, on Wednesday, November 25, introduced 
S. Res. 317, authorizing the Senate Interstate Commerce Committee ‘‘to 
make such an investigation and study as it deems advisable in the public 
interest with respect to matters presented to the committee from time 
to time relating to the use of various types of transportation facilities 
in connection with the war effort.’’ The resolution further provides 
that the committee shall report to the Senate from time to time the 
results of such investigations and studies. 

On December Ist the Senate Interstate Commerce Committee voted 
to postpone indefinitely consideration of this resolution. 





W. P. B. Creates Transportation Section in Steel Division 


In a move to eliminate wasteful transportation practices in the steel 
industry, the WPB has established a transportation section in the Steel 
Division. E. G. Plowman, Denver, Traffic Manager of the Colorado 
Fuel & Iron Corporation, was named chief of the section. 
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Military Railways Operation 


All Army activities connected with the operation and maintenance 
of railways which were formerly a function of the Corps of Engineers 
have been transferred to the Transportation Corps, Services of Supply, 
the War Department announced recently. Many installations and large 
numbers of Army personnel, it was explained, are involved in this move 
for the centralization of control over military transportation. All ac- 
tivities and installations pertaining to research, design, development, 
procurement, storage, and distribution of railway rolling stock for the 
War Department, which were hitherto under the jurisdiction of the 
Corps of Engineers, are included in the transfer. The Transportation 
Corps has now been given complete jurisdiction over the Military Rail- 
way Service, including engineer headquarters and headquarters com- 
panies, all grand divisions, all operating and shop battalions, and all 
other units and reserve components. 

Among the military personnel affected by the transfer are all officers 
of the Corps of Engineers or other components of the Army whose prim- 
ary assignments were in connection with the transferred activities. These 
include personnel of the Military Railway Service, the Railway Branch, 
Troops Division, and the Railway Equipment Section, Procurement 
Branch, Supply Division, Office of the Chief of Engineers. Civilian 
personnel engaged primarily in the transferred activities have also been 
placed under the jurisdiction of the Transportation Corps. New rail- 
way construction for the Army continues to be the responsibility of the 
Corps of Engineers. 





Association Appoints Freight Claim Committee 


In order to further cooperation with the Freight Claim Division 
of the Association of American Railroads, the American Short Line Rail- 
road Association has announced the appointment of a Freight Claim 
Committee consisting of Mr. J. S. Babbitt (Chairman), Vice President, 
Sand Springs Railway Company, Sand Springs, Oklahoma; Mr. J. D. 
Sehley, G. F. A., Savannah & Atlanta Railway Company, Savannah, 
Georgia, and Mr. F. A. Moore, G. F. & P. A., Fonda, Johnstown & 
Gloversville Railway Company, Gloversville, New York. 
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CSD Special Car Order No. 44 


Chairman Kendall of the Car Service Division has released Supple- 


ADDRESSED TO: 


EFFECTIVE : 


APPLICATION : 


ORDER : 


EXCEPTION : 


NOTE: 


ment No. 1 to CSD Special Car Order No. 44. Text of the order follows: 


All Railroads. 
At onee and continuing until further notice. 


To following series 70-ton flat cars: 

DT&I 16500- 16749, 53’0” long, 50 cars 

GTW 616400-616499, 561” long, 100 cars 

NYC 499100-499299,  52’6” long, 200 cars 
499300-499599,  53’6” long, 300 cars 

PM 16500- 16749, 53’6” long, 250 cars 


On release from load, return to owner empty 
either, (1) at nearest junction point, (2) via serv- 
ice route, or (3) via short route when available, de- 
termination to be based on the course which will 
accomplish most expeditious return to home road. 


May be used for emergency military movements 
only when absolutely required, but not for miscel- 
laneous general service, even of traffic moving on 
Government orders unless loaded to a point on 
owner’s rails. 


These are new cars that have been provided pri- 
marily for the transportation of heavy duty tanks. 
They are constructed as to dimensions and distri- 
bution of weight carrying capacity to accommodate 
two each of the heaviest tanks. Volume production 
schedule now impending at plants local to the own- 
ing roads will require the intensive use of these 
ears to protect daily output on above loading basis. 
Maintenance of adequate car supply for this es- 
sential traffic can best be obtained by keeping 
these specially designed cars in this service, thus 
avoiding the necessity of dissipating the general 
flat ear supply by loading one tank each on smaller 
ears that are urgently required for other service. 





Nelson Approves New Pipe Line 


Production Chief Nelson announced that the WPB has approved 


extension of the big new oil pipe line from Norris City, IIl., to the East- 
ern Seaboard. 


The 24-inch pipe line, which begins at Longview, Texas, will have 


its terminals in the New York-Philadelphia refinery district. 









I. C. C. PRACTITIONERS’ JOURNAL 





The 857-mile extension to the East will cost an estimated $60,000,- 
000. Work will begin as soon as the Longview-Norris City 531-mile leg 
is completed, probably in December. The project was begun in August. 
From Norris City the line will extend across Indiana and Ohio to 
Phoenixville, Pennsylvania. Thence branch lines will be laid to the 
Philadelphia and New York Areas, Petroleum Coordinator Ickes said. 
The Allegheny mountains will be crossed at the narrowest possible point. 





Ickes Plans New Pipe Line 


Secretary Ickes, of the Interior Department, has announced that 
he has applied for authority to build a second pipeline to move addi- 
tional oil from the Southwest to the Northeastern Seaboard area. Testi- 
fying as a surprise witness before a House Interstate Commerce sub- 
committee, Ickes said he contemplated a 20-inch pipeline capable of car- 
rying 200,000 barrels of oil daily. 





Revenue and Traffic of Oil Pipe Line Companies 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released its Statement No. Q-600 (QPS) showing transportation 
revenue and traffic of large oil pipe line companies for the third quarter 
of 1942. The statement shows a transportation revenue for the third 
quarter of 1942 of $58,519,933 as compared to $59,823,142 in the same 
quarter of 1941, or a decrease of 2.2 per cent. 

In the.third quarter of 1942 there were 411,474,427 barrels of oil 
originated on line and received from connections as compared with 
390,222,968 barrels in 1941. 





East Coast Petroleum Shipments 


Shipments of petroleum and petroleum products to the Eastern 
Seaboard averaged 768,749 barrels daily in the week ended on November 
21, Petroleum Coordinator Ickes announces. In the preceding week, 
the daily average was 784,921 barrels. Tank car shipments in the week 
of November 21, totaled 25,146 compared with 25,675 cars in the pre- 
ceding week. 





REAPPOINTMENT OF COMMISSIONERS AITCHISON & PORTER CONFIRMED 


On December 3rd the Senate confirmed the reappointment of Hon- 
orable Clyde B. Aitchison of Oregon and Honorable Claude R. Porter 
of Iowa to the Interstate Commerce Commission for terms ending De- 
eember 31, 1949. 














Bituminous Coal Act of 1937 and 
Related Activities 


Internal Revenue Collections For October 


. Bituminous Coal Act tax collections during the month of October, 
1942, amounted to $476,164.18 as compared with $469,468.83 for Octo- 
ber, 1941. The October, 1942, collections in most categories ran far 
ahead of the corresponding month of the preceding year: Total In- 
ternal Revenue collections for October, 1942, amounted to $702,692,- 
952.41, compared with $590,868,893.97 for the same month of 1941. 





New England Coal Shipments 


Solid Fuel Coordinator Ickes has reported that all-rail coal ship- 
ments to New England for the week ended November 21 was 5,781 car- 
loads, an increase of 217 carloads over the previous week. Bituminous 
coal shipments dropped to the lowest figure since February 1941, but 
increased anthracite shipments offset this, Ickes said. 





O. P. A. Allows Coal Transportation Tax Passed On 


The OPA on December 5 issued a release to the effect that con- 
sumers of coal and other solid fuels will be called upon to pay the 4c 
per net ton transportation tax provided for in the Revenue Act of 1942 
and which took effect December 1. The release makes it clear that the 
price of coal to the consumer cannot be increased on this premise unless 
tax has actually been incurred. The full text of the OPA statement 
ollows : 


‘*Consumers of all grades of coal and other solid fuels will pay the 
4 cents per net ton transportation tax imposed by the Revenue Act of 
1942 effective December 1, the Office of Price Administration announced 
today. Under the OPA ruling the tax may be passed on to the ultimate 
consumer, but must be stated separately from the price the consumer 
pays for the coal and may not be included in the computation of maxi- 
mum prices, nor be charged except on coal on which the tax has actually 
been incurred. 

‘*Because the cost of transporting coal is a higher proportion of the 
total cost at destination than for most commodities (sometimes more 
than 50 per cent), and in view of the seasonal character of the solid 
fuels industry as well as the limited range of commodities handled, the 
absorption of the tax by the producer or the solid fuels dealer would 
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result in inequities and hardships, the Office of Price Administration 
stated. 

“‘For the purpose of collection of the tax, the Bureau of Internal 
Revenue has ruled that the term ‘coal’ includes bituminous, anthracite, 
lignite, coke and several other miscellaneous solid fuels. In the process 
of issuance are amendments to all Office of Price Administration maxi- 
mum price regulations governing the sale of coal and other solid fuels, 
pertaining to the addition and collection of the tax. The amendments 
are retroactive to December 1. 

“‘Also in process is an amendment to Compensatory Adjustment 
Regulation No. 1, under which the government pays increased transpor- 
tation cost occasioned by wartime dislocations. It provides that applica- 
tions for adjustment under the Regulation may not include the trans- 
portation tax as part of the increased cost of transportation.’’ 





Railroad Retirement Act and Related Activities 


N. R. A. B. Case Ordered Reargued 


The Supreme Court of the United States entered an order on No- 
vember 16 restoring Case No. 28—Washington Terminal Company v. 
Boswell, Et Al to the docket for reargument. The Court requested the 
Solicitor General to file a brief, and, if he so desires, to participate in 
the oral argument. 

The Court requested counsel to include in their briefs and oral 
argument a discussion of the following questions: 

1. Whether either party to a dispute over which the Adjustment 
Board has authority is precluded from seeking a determination of the 
dispute by the courts, either before or after submission of the dispute 
to the Board; 

2. Whether the Board may make an award ex parte if one party 
to the dispute does not appear before the Board, and if so the effect 
given by the statute to such an award; 

3. The effect of the expiration of the two-year period specified by 
Section 3 First (q) upon the right of either party to the dispute to 
obtain a determination of it in the courts; 

4. The effect of the words ‘‘final and conclusive’’ in Section 3 First 
(m) upon the right to resort to the courts and upon the scope of judicial 
review, (a) during the two-year period, and (b) after expiration of the 
two-year period. 

This is a suit by the Washington Terminal Company, under the 
Declaratory Judgments Act, for a declaration of rights of employees 
under collective bargaining contract to perform certain work being per- 
formed by other employees. The employees had previously obtained an 
award from the First Division of the N. R. A. B. in their favor. The 
U. 8. Court of Appeals for the District of Columbia affirmed the action 
of the U. S. District Court in dismissing the complaint. The Court 
held that the suit could not be maintained by the carrier during the two- 
year period allowed under the Railway Labor Act for employee suits, 
and that the action could not be maintained under the Declaratory Judg- 
ments Act. 





N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board had 
6,308 cases awaiting decision on November 21; 1942. The Board had 
heard 1,233 of these, of which 64 are deadlocked. 





Retirement Annuities And Pensions 


The Railroad Retirement Board has announced that there were 
158,283 annuities and pensions in force in October, 1942, calling for a 
total monthly payment of $10,130,794.27. 
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1. Travel Bureau Order Sustained 


The Report and Order of the Interstate Commerce Commission in 
Ex Parte No. MC-35, dated March 21, 1942, appearing in 33 M. C. C. 69, 
was sustained in a memorandum decision of the United States District 
Court at Chicago on October 27, 1942, in T. A. Drake, et al., v. United 
States, et al. The suit was brought by operators of ‘‘travel bureaus’’ in 
Texas and California and by an automobile driver alleging a desire to 
use the services of such bureaus. Bus and railroad passenger associa- 
tions had intervened in support of the Commission’s order. 

Unless further extension is granted, the effective date of the order 
will be November 1, 1942. It provides: 


‘*The partial exemption from regulation under the provisions of 
Part II of the Interstate Commerce Act of the casual, occasional, 
and reciprocal transportation of passengers by motor vehicle in 
interstate or foreign commerce for compensation as provided in 
section 203(b) (9) of the Act be, and it is hereby, removed to the 
extent necessary to make applicable all provisions of Part II of the 
Act to such transportation when sold or offered for sale, or provided 
or procured or furnished or arranged for, by any person who sells, 
offers for sale, provides, furnishes, contracts, or arranges for such 
transportation for compensation or as a regular occupation or bus- 
iness.”’ 


The practical effect of the order is to make so-called ‘‘share expense”’ 
interstate automobile travel, when arranged between owner and rider 
through or by any intermediary agency, subject to Part II of the In- 
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terstate Commerce Act, and to make such agency also subject to the 
Act. When such arrangements are made directly between owner and 
rider without the intervention of an agency the resulting travel still 
remains exempt under section 203(b) (9). 





2. ©. P. A. Loses Rate Increase Case 


In the case of Office of Price Administration against the Washing- 
ton, Marlboro and Annapolis Bus Line, the administrator sought to en- 
join the bus company from increasing its force. The bus line filed its 
tariff, increasing certain rates, on the usual 30 days’ notice. After the 
tariff was filed, but before it became effective, the advance notice pro- 
visions of the price control law became effective. 

The issue before the Court was whether the filing of the tariff had 
the legal effect of increasing the rate prior to the effective date of the 
provision of the Price Control Act which provides that no increase may 
be made without notice to the Price Administrator. The administrator 
contended that the date when the tariff became effective was the date 
of the increase and therefore the increase would be made after the date 
of the price control law. 

The Court held that the rate increase was made when the tariff was 
filed. This conclusion was based on the premise that before the price 
law became operative that the bus line had done everything in its power 
to put the increase in effect, and that the statutory waiting period pro- 
vided in the Interstate Commerce Act was a matter beyond the control 
of the bus line. 

The case was heard by Justice Daniel W. O’Donoghue of the United 
States District Court for the District of Columbia. 





3. Entire Commission Decisions Required in Texas 


The Texas Railroad Commission must act as a full three-member 
body and not individually in passing on applications for common car- 
rier permits, the State Supreme Court ruled recently. 

Chief Justice James P. Alexander handed down the opinion in the 
ease of M. R. and M. S. Webster vs. the Texas & Pacific Motor Trans- 
port Co. 

‘It is but right,’’ the chief justice stated, ‘‘that all parties and 
interests to be affected by the results should have the benefit of the 
counsel and judgment of all persons to whom have been entrusted the 
decision.’’ 
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4. Maximum Weight—State Law 


A motor carrier may not establish a rate based on a minimum weight 
in excess of the maximum weight laws of a State through which such 
carrier must operate, or in excess of the maximum carrying capacity of 
its equipment. Coffee, Jacksonville, Florida, to Nashville, Tenn., I. & 8. 
No. M-1682, Division 2, August 31, 1942 (Alldredge, Commissioner, dis- 
senting). 





5. Interruption of Service—Financial Difficulties 


An interruption to motor carrier service for a period of approxi- 
mately 45 days which was caused by financial difficulties has been held 
to be sufficient under the doctrine of the case of Gregg Cartage & Stor- 
age Co. v. United States, 316 U. S. 74, to cause such carrier to lose his 
operating rights. Bell Motor Freight, Inc., Common Carrier Applica- 
tion; M. C. 45105, I. C. C. (Porter, Commissioner, dissenting), Septem- 
ber 9, 1942. 





6. Jurisdiction Over Rates For The Past 


For the second time a Division of the Commission has ruled that it 
has jurisdiction to determine the reasonableness of motor carrier rates 
for the past. 

The question last arose in a complaint by the Dixie Mercerizing Co. 
of Chattanooga, Tennessee, against the E. T. and W. N. C. Motor Trans- 
portation Co. and National Convoy and Trucking Co., MC-C-57. 

The Commission said: ‘‘The making of rates is a legislative and 
not a judicial function, and it is now well settled, as a general rule, that 
the question of the reasonableness of rates will not be considered 
by the courts before application has been made to the Commission.’’ 

The Commission has no power to award reparation under the Motor 
Carrier Act; however, the Commission reasoned as follows: 


‘Proceedings in the nature of ancilliary administrative pro- 
ceedings to suits pending in court in which the Commission has de- 
termined administrative questions are not novel. We conclude that, 
in appropriate proceedings, we have jurisdiction to make an ad- 
ministrative determination of the reasonableness of rates charged 
by motor common carriers on past shipments.’’ 


In a prior proceeding, the Motor Carrier Division had held that the 
Commission had jurisdiction and in the latter proceedings, the Rate 
Division concurred. 
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7. Carrier Service During Strike 


Oral argument was heard by Division 3 in the complaint of Mont- 
gomery Ward against motor carriers which did not render service be- 
eause their drivers would not go through picket lines. The case was 
heard by Commissioners Patterson, Miller and Johnson. 

Service had been resumed when Montgomery Ward reached an 
agreement with its striking employees. The shippers ask the Commis- 
sion to hold that a strike does not relieve a carrier from its statutory 
duty to render service, and to set a precedent for the future guidance 
of all concerned. 

An examiner had recommended holding that a strike did not ex- 
euse the carrier from performing service. The argument was on the 
issue of approving the proposed report. 





8. Oil Diversion to Trucks Frees Tank Cars 


The Office of Defense Transportation through Order No. 7 has di- 
verted oil movements under 100 miles from rail to truck. It is esti- 
mated that about 9000 rail tank cars will be released for longer hauls. 





9. Mail By Motor Carriers 


A bill to require common carrier by motor vehicle to transport mail 
was introduced by Congresman Hare on November 16, 1942. 

The purpose of the bill is to give the Postmaster General authority 
to require the transportation of mail by motor carriers whenever he is 
of the opinion that rail service is inadequate. 

m The bill was referred to the Committee on Post Offices and Post 
ads. 





10. Statistics of Motor Carriers of Property 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released its Statement Q-800, giving revenue, expenses and statistics 
of Class I motor carriers of property for the three months period ended 
June 1942 and 1941. Total operating revenues for the three-month 
period in 1942 totaled $140,873,962 as compared with $133,520,740 in 
1941. Net operating revenue for the three-month period in 1942 
amounted to $9,853,305 compared with $11,363,419 in 1941. 





11. Traffic 2nd Quarter 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released its statement No. Q-750 showing Revenues, Expenses and 


298 1. C. C. PRACTITIONERS’ JOURNAL 





Statistics of Class I Motor Carriers of Passengers for the three-month 
periods ended June 1942 and 1941. Operating Revenues for the three 
months in 1942 amounted to $77,598,446, as compared with $46,480,289 
during the same period in 1941. Operating Expenses for the three- 
months period in 1942 totaled $51,667,567, as compared with $37,. 
780,676 in 1941. 





12. Passenger Traffic, August, 1942 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released Statement No. M-700 showing that in August 1942 the Class 
I Motor Carriers of Passengers, had Passenger Revenue amounting to 
$29,788,150 as compared with $17,461,410 in August 1941, an increase 
of 70.6 per cent. In August 1942 there were 36,938,518 passengers car- 


ried as compared with 20,298,165 in August 1941, an increase of 82.0 
per cent. 





N. I. T. LEAGUE ELECTS NEW OFFICERS 


At its 35th annual meeting held at the Hotel Pennsylvania, New 
York City during the week of November 16th, the following were elected 
officers of the League: 

President, R. R. Luddecke, general traffic manager, Standard 
Brands, Inc., New York; vice president, Clare B. Tefft, manager of the 
transportation and foreign trade departments, Toledo Chamber of Com- 
merce; treasurer, R. W. Campbell, manager traffic department, Butler 
Paper Corporations, Chicago. 

Regional vice presidents were named as follows: New England Re- 
gion, W. P. Libby, North Plymouth, Mass.; Trunk Line Region, J. 8. 
Wood, New York; General Freight Association Region, George A. Blair, 
Chieago; Western Trunk Line Region, L. P. Siddons, Colorado Springs; 
Southwestern Region, A. L. Reed, Dallas; Southeastern Region, M. M. 
Emmert, Atlanta; Northwestern Region, Martin F. Smith, Minneapolis; 
Pacific Coast Region, W. G. Stone, Sacramento. 





Freight Forwarder Regulation 


By Gites Morrow 


Commerce Counsel, Freight Forwarders Institute 


Annual and Quarterly Report Forms 


The I. C. C. Bureau of Transport Economies and Statistics has 
compiled and distributed copies of Quarterly Report Form Q. F. F. and 
Annual Report Form F for freight forwarders, in tentative form. 

The tentative Annual Report Form F is designed to cover the year 
ending December 31, 1942 and subsequent years, and must be filed with 
the Commission within three months after the close of the year for 
which the report is made. 

The tentative Quarterly Report Form Q. F. F. is scheduled to be- 
come effective January 1, 1943 and covers revenues, expenses, and sta- 
tisties of freight forwarders. 

Since the tentative forms were distributed a committee of the 
Freight Forwarders Institute has had them under consideration, and 


recommendations have been made to the Commission for certain changes 
in the requirements. 





Freight Forwarder System of Accounts 


By order dated November 4, 1942, Division I of the I. C. C. has 
prescribed a Uniform System of Accounts for Freight Forwarders, issue 
of 1943, effective January 1, 1943. 

The accounting requirements apply only to freight forwarders hav- 
ing annual operating revenues, as defined in the regulations, exceeding 
$100,000.00. Exceptions are made so that forwarders may subdivide the 
prescribed accounts in the manner required by any governmental body 
having jurisdiction, or to the extent required for reports to such gov- 
emmental bodies. Forwarders may also keep temporary or supple- 
mental accounts for the purpose of developing efficiency of operation, 
but the subdivisions or temporary accounts shall not impair the integ- 
tity of any primary account prescribed. 

Two tentative drafts were issued before the final Uniform System 
of Accounts was prescribed, and suggestions received from the for- 
warding industry were largely incorporated in the final draft. 





Regulations For Destruction of Forwarder Records 


Division I of the I. C. C., by order dated November 30th, has issued 
regulations to govern the destruction of records of freight forwarders, 
issue of 1943, effective as of January 1, 1943. 
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All forwarders subject to the Interstate Commerce Act are required 
to comply with the regulations. 





Amendment to General Order O. D. T. No. 1 


The Office of Defense Transportation has issued Amendment No. 
3 to General Order O. D. T. No. 1. The amendment, which became ef.- 





fective November 23rd, changes the definition of the term ‘‘merchan- Ger 
dise’’ as set forth in the order, so as to remove from the provisions of 
O. D. T. No. 1 shipments of freight by forwarders at carload rates. 
Such carload shipments of freight forwarders are now subject to the pro- 

visions of General Order O. D. T. No. 18. and 

Less-than-carload and any-quantity shipments of freight forwarders tati 

remain subject to the provisions of General Order O. D. T. No. 1. tior 

mal 

trai 

Joint Freight Forwarder-Motor Carrier Rates par 


In Ex Parte No. 154, issued November 9, 1942, the Commission has anc 


ordered a number of freight forwarders to show cause on or before De- bul 
cember 1, 1942, why certain of their tariffs naming joint freight for- | 
warder-motor common carrier rates should not be stricken from the files. raf 

The rates in question are alleged to have been filed in violation of dis 
the provisions of Section 409 of the Act. “ 


Forwarders who have been unable to establish joint forwarder-motor 
carrier rates under the provisions of Section 409 have been required to 
establish their rates under the provisions of Section 405 of the Aet, ata 
which provides for all-forwarder rates. 








rie} 
tio 
Applications for Forwarder Permits 
As of November 12, 1942, the expiration date for filing applica- 
tions to continue operations as a freight forwarder, 154 applications had Te 
been docketed by the Commission. The docket numbers are designated ¢ 


F. F.-1 to F. F.-154 inclusive. 
A number of the applications were filed for determination of status 
only, the applicants, in such cases, stating that they did not consider 
themselves subject to the Act. It is expected that hearings on some of 
the applications will be started early in 1943. om 
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Water Transportation 


By R. GranvitLe Curry, Editor 


1. C. C. DECISIONS 


General Investigation as to Exempting Towage of Logs and Piling in 
Rafts—No Exemption Found—Mooring Spaces for 
Storage Not Unlawful 


Division 4 in Ex Parte No. 147, Towage of Floating Objects (Logs 
and Piling in Rafts) decided November 16, 1942, found that transpor- 
tation of logs and piling in rafts is not subject to exemption under sec- 
tion 303(e) because there is nothing in their inherent nature which 
makes the transportation by water carriers noncompetitive with the 
transportation of the same commodities by common carriers subject to 
parts I, II, or III; no special equipment is required to transport logs 
and piling in rafts; and logs and piling in rafts are not shipped in 
bulk within the meaning of the statute. 

Protestants contended that certain mooring spaces for storage of 
rafts were owned by the larger towing companies and operated to the 
disadvantage of the protesting smaller water carriers having no storage 
facilities. The Commission said ‘‘It is not within our province to at- 
tempt to equalize advantages of location and facilities.’’ 

The proceeding being a general investigation, the Commission 
stated that it was unnecessary to decide whether the carriers engaged 
in towing logs and piling are to be classed as common or contract car- 
riers. This was left for determination upon the individual applica- 
tions of such operators. 





Territorial Extent of Certificate—Exempt and Non-Exempt Traffic 
Considered in Determining Scope of Certificate—Minimum Ship- 
ment Restriction in Proposed Report, Omitted— 

Common Carrier Status 


In No. W-439, Marine Transit Company Application, decided Nov- 
ember 13, 1942, the Commission found that applicant was entitled under 
the ‘‘grandfather’’ clause to continue operation as a common carrier by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of commodities generally between Indiana Harbor and 
East Chicago, Ind., and Chicago and South Chicago, IIl., on the one 
hand, and St. Louis, Mo., on the other, and between all intermediate 
points or ports on the Illinois Waterway and the Mississippi River. 

Prior to ‘‘grandfather’’ date (January 1, 1940) applicant had 
transported six bargeloads of scrap iron compressed in bales from Chi- 
cago beyond St. Louis to Monessen, Pa., but did not transport any car- 
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goes to or from St. Louis prior to November, 1940, although actively so- 
liciting such traffic. The Commission in granting the rights above- 
mentioned including the right to serve St. Louis said, among other 
things : 


‘Grandfather rights have repeatedly been recognized over routes 
and between ports claimed, based on active solicitation of business 
or a holding out to serve such ports through published tariffs. 
Section 309 does not specifically require operation to or from all 
ports over the route claimed and to so find would require a reading 
into the law of language which in fact, is not there. See also 
United States et al. v. Carolina Freight Carriers Corp., 315 U. 8. 
475, decided March 2, 1942, wherein the court stated that the 
grandfather provision of part II of the act be liberally construed. 
The grandfather provision of part III is substantially the same. 
We conclude that applicant is entitled to grandfather rights to 
continue its operations over the route to and from St. Louis.’’ 


In support of these conclusions the Commission also cited Pope & Talbot, 
Inc., Common Carrier Application, 250 I. C. C. 117; Isthmian Steam- 
ship Company Common Carrier Application; Sudden & Christensen 
(Arrow Line) Common Carrier Application; Luckenbach Steamship 
Company, Inc., Common and Contract Carrier Application. 

The Commission followed the Russell Bros. Towing Co. Inc. case, 
No. W-385, in holding that when issues requiring determination involve 
an applicant’s status and the scope of its operations ‘‘transportation of 
exempt and non-exempt traffic should be considered.’’ 

The Commission’s report contains no restriction as to minimum 
shipments although such restriction was in the proposed report. The 
Commission did not discuss this point. 

The Commission found that the carrier was a common carrier al- 
though contracts in respect of some shippers provided for total trans- 
portation requirements during a particular season. 





Common Carrier Status—tTerritorial Extent of Certificate 


In No. W-237, Dauntless Towing Line Common Carrier Applica- 
tion, decided November 19, 1942, the Commission found that appli- 
cant was entitled under the ‘‘grandfather’’ clause to continue opera- 
tions as a common earrier by towing vessels in the performance of 
general towage between ports and points along the Atlantic Coast and 
its tributary waterways, the New York State Barge Canal System, the 
Great Lakes, and the Gulf of Mexico. 

The Commission in granting broad authority pointed out ‘‘The fre- 
queney of service to Norfolk, Plymouth, Savannah, and Wilmington 
with occasional service to other points, is sufficient, in our opinion, to 
show that applicants have actually served that part of the whole At- 
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lantic Coast south of and including Norfolk. For this reason we should 
not deny authority to serve the particular ports which are the subject 
of protestants’ objections.’’ 

A vigorous dissent was filed by Commissioner Miller as to granting 
rights to and from Atlantic ports south of Savannah, Ga., Gulf ports, 
the New York State Barge System and the Great Lakes, the ground be- 
ing that ‘‘applicant performed nothing but exempt transportation be- 
tween those ports on and since the ‘grandfather’ date, January 1, 1940.’’ 

In No. W-456, Raymond Marine Towing Company Contract Carrier 
Application, decided November 20, 1942, the extent of territorial rights 
was also involved and Commissioner Miller filed a similar dissent. Also 
in Great Lakes Towing Company—Common Carrier Application, No. 
W-547, he dissented from the Commission’s decision authorizing ‘‘grand- 
father’’ rights on the Great Lakes, including the waters east of Oswego 
although no actual shipments were handled east of this port. 





Form of Permit Covering Towage of Carrier’s Own Barges as Well 
as Barges of Others 


In No. W-723, Patton-Tully Transportation Contract Carrier Ap- 
plication, the Commission had originally framed its permit to cover op- 
erations by applicant as a contract carrier by towage of non-self-pro- 
pelled vessels of others between various ports on the Mississippi River. 
(Report of May 8, 1942). Upon having its attention called to the fact 
that applicant also handled traffic in its own barges, the Commission 
amended its permit to cover operation ‘‘by non-self propelled vessels 
with the use of separate towing vessels,’’ thus including the carrier’s 
own barges as well as barges of others. (Report of November 3, 1942). 





Transportation By Barge—OPA Sets Permanent Maximum Prices 


Permanent maximum prices applicable to the transportation of bi- 
tuminous coal by barge from Hampton Roads to New York and New 
England and from New York to New England were issued on December 
3 by the Office of Price Administration. The permanent rates do not, 
as a whole, vary materially from temporary rates established August 1 
and continued in effect until December 2. However, at a few points 
where experience has shown the temporary schedule to be either too high 
or too low, the rates are adjusted. The permanent schedule is set up in 
Amendment No. 72 to Supplementary Regulation No. 14 of the Gen- 
eral Maximum Price Regulation, effective December 3. It supplants 
Amendment No. 4 to the Supplementary Regulation. 

Like the temporary schedule, the new permanent one takes into 
consideration increased shipping costs due to war. In the new schedule 
two additional quantity classifications are set up for cargoes of less 
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than 600 tons and for cargoes of 600-1200 tons. These make proper al- 
lowance for the use of smaller barges, such as deck scows. Rates for I 
shipment in these barges are increased by from 15 to 30 cents a ton. 

While the rates apply only to shipments transported by carriers 
other than common carriers, they will be used in determining the re. 
ceiver’s transportation costs under Compensatory Adjustment Regula- 
tion No. 1, even though the transportation is by a common carrier. 





Great Lakes Coal Movement 


Solid Fuels Coordinator Ickes reported that water carriers had 
moved 45,703,645 tons of coal into the Great Lakes region this year 
to November 15, compared with 47,238,869 tons during the same period 5. 1 
last year. The reduction was caused by diversion of vessels from coal of tl 





to iron ore transportation, Mr. Ickes said. He added that the diversion ond 
required additional tonnages to be moved into the region by rail. 
Water Carrier Statistics = 


The Bureau of Transport Economies & Statistics of the I. C. C. has and 
released its Statement No. 4286, ‘‘Selected Financial and Operating 
Statistics from Annual Reports of Carriers by Water.’’ The report 
shows that all classes of water carriers had a freight revenue of $185,- 

454,027 for the year 1941 and that there were carried 70,596,910 tons 


of revenue freight in that year. 194 

Because of the fact that these carriers were not under the jurisdic- said 
tion of the Commission previous to 1941, it was not possible to incor- Hor 
porate comparative figures in the statement. 





' Export Traffic in October Above Last Year 


Cars of export freight, other than grain or coal, unloaded at At- sel f 
lantic, Gulf and Pacific ports in October this year totaled 78,079 cars Gil 
compared with 63,413 in October 1941, according to reports just com- sou 
piled by the Manager of Port Traffic and made public recently. ing 

Cars of grain for export unloaded in October this year at these use 
ports totaled 2,540 cars compared with 3,232 in the same month last 
year. 
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Bills and Resolutions Introduced in Congress 


By Aurrep P. Tom, Jr. 


The following bills and resolutions of possible interest were intro- 
duced in the 77th Congress, 2d Session, from November 1 to November 
30, 1942, both inclusive: 


Anti-Barrier Bill 


S. 2883—Introduced by Senator George of Georgia, on November 
5, 1942, to facilitate, to the extent required for the effective prosecution 
of the war, the free movement of persons, property, and information into 
and out of the United States. (H. R. 7762 identical). 


Bituminous Coal Act—Amendment Of 


S. 2897—Introduced by Senator Guffey of Pennsylvania, on No- 
vember 16, 1942, to amend the Bituminous Coal Act of 1937, as amended, 
and for other purposes. (H. R. 7787 practically identical.) 


Bridges—Construction Of 


H. R. 7882—Introduced by Mr. Jacobsen of Iowa, on November 30, 
1942, creating the City of Clinton Bridge Commission and authorizing 
said commission and its successors to acquire by purchase or condemna- 
tion and to construct, maintain, and operate a bridge or bridges across 
the Mississippi River at or near Clinton, Iowa, and at or near Fulton, 
Illinois. 


Fuels—Investigation of Production, Transportation and Use Of 


S. Res. 319—Introduced by Senator Clark of Missouri (for him- 
self, Senator Reed of Kansas, Senator Thomas of Oklahoma, Senator 
Gillette of Iowa, Senator Connally of Texas, Senator Truman of Mis- 
souri and Senator Capper of Kansas) on November 25, 1942, authoriz- 
ing an investigation concerning the production, transportation, and 
use of fuels in certain areas west of the Mississippi River. 


Motor Carriers—Transportation of Mails By 


H. R. 7786—Introduced by Mr. Hare of South Carolina, on Nov- 
ember 16, 1942, relating to transportation of the mails by common car- 
riers by motor vehicle subject to the Interstate Commerce Act. 
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Office of Defense Transportation—Certificates of War Necessity 


S. Res. 314—Introduced by Senator O’Mahoney of Wyoming and 
Senator Wheeler of Montana, on November 20 (legislative day, November 
17), 1942, authorizing an investigation of the issuance of certificates of 
war necessity by the Office of Defense Transportation. 


Real Property—Lease of By The United States 


H. R. 7754—Introduced by Mr. Mills of Arkansas, on November 2, 
1942, to provide that interests in real property, acquired on behalf of 
the United States for war purposes, shall be acquired by lease except 
when the use of such method would impede the war effort. 


Real Property—Reacquisition Of 


S. 2898—Introduced by Senator Schwartz of Wyoming, on Novem- 
ber 16, 1942, to provide that the owners of real property acquired by 
the United States for war purposes may reacquire such property when 
it ceases to be used for war purposes, to protect certain rights of per- 
sons holding permits or licenses for the use of property taken over for 
war purposes, and for other purposes. 


Securities Exchange Act—Amendment Of 


H. R. 7802—Introduced by Mr. Wolverton of New Jersey, on Nov- 
ember 19, 1942, to suspend the authority of the Securities and Ex- 
change Commission under section 14(a) and section 14(b) of the Se- 
curities Exchange Act to issue rules relating to the solicitation of 


proxies, consents, and authorizations during the period of the war 
emergency. 


Selective Training and Service Act—Amendment Of 


H. R. 7789—Introduced by Miss Rankin of Montana, on November 
16, 1942, to provide that men deferred from training and service in the 
land or naval forces of the United States on account of essential ac- 
tivity, shall be deferred until all other categories of men suitable for 
such training and service have been exhausted, and for other purposes. 


Transportation Facilities—Investigation of Use of Types of 


S. Res. 317—Introduced by Senator O’Daniel of Texas, on Novem- 
ber 25, 1942, authorizing an investigation of the use of types of trans- 
portation facilities in connection with the war effort. 





Supreme Court of The United States 


By -Atrrep P. THom, Jr. 


The Supreme Court of the United States, during the month of Nov- 
ember, 1942, issued certain orders with respect to petitions for writ of 
certiorari : 


CASE TO BE REVIEWED 
(November 23, 1942) 


No. 467, Helvering v. Griffiths. The Supreme Court of Appeals, af- 
firming the decision of the Board of Tax Appeals, held that a dividend 
in common stock received by the owner of common stock of a corpora- 
tion, the only class of stock outstanding, does not constitute taxable in- 
come, for federal income tax purposes, under the rule of EHiser v. Mac- 
omber, 252 U. S. 189. Certiorari granted. 


Reviews DENIED 


The Supreme Court, by denying petition for writ of certiorari, re- 
fused to review the following cases : 


(November 9, 1942) 


No. 213, Southern Pacific Co. v. Haight. The Cireuit Court of Ap- 
peals, affirming the judgment of recovery of the lower court, held that 
the failure on the part of the railroad company to maintain a watchman 
or warning signal at a highway crossing, under the circumstances pre- 
sented, constituted negligence on the part of the railroad company and 
that it was liable for damages to the appellee for personal injuries sus- 
tained. Certiorari denied. 


No. 433, Terminal R. R. Association of St. Louis v. Miller. This is 
an action under Federal Employers’ Liability Act to recover for the 
death of a brakeman, employed by the railroad terminal association, who 
was killed when a train operated by a railroad using the terminal facili- 
ties ran into the rear of a train of the terminal association on which the 
brakeman was performing duties. The Missouri Supreme Court, affirm- 
ing judgment of recovery, held that the doctrine of res ipsa loquitor was 
applicable and that employees of the using line were agents and servants 
of the terminal association in so far as concerns responsibility for negli- 
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gence, in view of the control of the terminal association over the move- 
ment of both trains. Certiorari denied. 


No. 440, Earle v. Illinois Central Railroad Company, et al. This 
is an action against the railroad for breach of contract of employment by 
reason of discharge of switchman or yardman. His contract of employ- 
ment was based on a union contract which provided for retention of 
seniority rights by employees for a six-month period after they had been 
let out of service. Switchman alleged that he had performed service 
within the six-month period. The Tennessee Court of Appeals, reversed 
the judgment of recovery in the lower court, holding that the relationship 
of employer and employee had been terminated by the expiration of 
the six-month period, since the switchman’s service constituted emergency 
work and not a ‘‘return to service’’ within the meaning of the contract 
so as to toll the running of the six-month period. Certiorari denied. 


(November 23, 1942) 


No. 427, Bickley v. Pennsylvania Public Utility Commission. This 
is an action by a motor carrier to enjoin the enforcement of a State Com- 
mission’s order denying the carrier the right to operate over certain 
routes, which order had been previously affirmed by the Pennsylvania 
Superior Court. In this proceeding the Pennsylvania Superior Court, 
affirming the order of dismissal in the lower court, held that the validity 


of the order was res judicata. Certiorari denied. 





After the law has been fully restated, and the last improvement 
has been made in rules of procedure, we must still look to our judges, 
and especially to those who sit in the trial of cases where the facts are 
elicited and the rules of law are applied, for the true administration of 
justice—Charles Evans Hughes. 
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Recent Court Decisions* 
By Warren H. WAGNER 


Service of process on designated agent. 
Madden v. Truckaway Corporation. (46 F. Supp. 702). 


The United States District Court for the District of Minnesota, on 
July 27, 1942, held (quoting the syllabus) : 


‘*In suit by a stockholder of Michigan corporation who resided 
in Minnesota to compel issuance of stock and to recover dividends 
thereon, under Interstate Commerce Act provision requiring inter- 
state motor carriers to appoint agent to receive process in each 
state in which carriers were authorized to operate, neither state 
nor federal courts in Minnesota could acquire jurisdiction by ser- 
vice of summons and complaint on designated agent of such cor- 
poration which was authorized to operate in Minnesota as inter- 
state motor carrier but which had never qualified to do business 
therein, conducted no business therein and had no property or of- 
fices therein. 

‘“When construed with other provisions of Interstate Com- 
merce Act, provision for service of process on agent appointed for 
such purpose in each state in which interstate motor carrier was 
authorized to operate by Interstate Commerce Commission indi- 
cated intent to protect public by reason of accidents resulting from 
negligent use of motor vehicles engaged in interstate transportation, 
and to protect shippers in event of loss of property shipped.’’ 


Switching at steamship docks to make each car accessible to tackle for loading and 
unloading. 


Jarka Corporation of Baltimore v. Pennsylvania R. Co. (130 Fed. 2d 804) 


The Cireuit Court of Appeals for the Fourth Circuit held: 

If it is the duty of a railroad company under its contract of trans- 
portation to move railroad cars placed alongside steamships docked at 
piers in order to make each car accessible to tackle for loading and un- 
loading, and the company refuses to perform such duty, the shipper may 
recover for cost to it of the service irrespective of any promise or denial 
of liability by the railroad, and the stevedoring company acting under 
contract with the vessel representing the shipper would be entitled to 
recover against the railroad for the rendition of such services as a part 
of its duty under contract of loading and unloading cars. 


* At the time of going to press certain of these decisions were not yet reported. 
Therefore citation was impossible. (W. H. W.) 
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Railroad was obligated under its published tariffs of rates for had v 

} shipment of heavy freight to and from ships to place cars for the pur. the O 
' pose of loading or unloading within reach of ship’s tackle, but, having eee 
b placed a string of cars alongside pier at request of the shipper or his § “e¢t 
: agent so that one of the cars was within reach of the tackle, the railroad order 
i was under no further duty to move cars for shipper’s convenience. : 1 
i Railroad is under obligation to make one, but only one, delivery of § ‘ul 
cars to the consignee, and, where the consignee requests delivery in such 

way that only one of a string of cars delivered can be placed directly estab 

in reach of unloading tackle, consignee thereby ‘‘waives’’ any right to ceed 

have the other cars so placed as an incident of ‘‘delivery.”’ appa 

The ‘‘place of delivery’’ within the meaning of the carrier’s obli- vue | 

gation under the contract of transportation means the point of loading to th 

or unloading, but the carrier must always be accorded a reasonably Octo 

immediate access to the point of loading or unloading. i * 

The duty of a railroad under published tariffs did not include the J “!° 
shifting of each of a string of railroad cars placed alongside steamships madi 

! docked at piers so as to make each car in turn accessible to ship’s tackle, io 
t and hence any agreement of the railroad to bear the cost of such - 
shifting would be void, and the railroad could not be held liable for the ; ; 
; value of such services performed by a stevedoring company acting under a 
; contract with the vessel which represented shipper. oe 
f The Interstate Commerce Commission has exclusive jurisdiction fi 
over rate-making matters, and whether prevailing custom makes it a od 

part of railroad’s duty under the contract of transportation to shift a 

a string of railroad cars placed alongside steamships docked at piers a 

so as to render each in turn accessible to ship’s tackle would have to be +0 ¢ 

first established by the Commission before the courts could take cogni- frot 

zance thereof. Inte 

A stevedoring company, acting under a contractual obligation to a qui 

vessel which represented the shipper to handle a shipment upon delivery mis 


by railroad, would have standing before the Interstate Commerce Com- 





l5e 
mission to obtain a ruling as to whether the railroad’s contract of trans- the 
portation included the duty of shifting cars after they had been placed Co 
alongside steamships docked at piers which services were performed by 
stevedores. 

That the water carriers were not at the time subject to control by the 
Interstate Commerce Commission did not preclude the Commission from 
determining what was embraced in the railroad’s duty of making de- 
liveries to vessels at ports of shipments moving on inland bills of lad- 
ing in accordance with tariffs filed with the Commission. 

The act of October 2, 1942, and rates filed prior thereto. Th 
Office of Price Administration v. Washington, Marlboro & Annapolis ont 
Motor Lines. - 


On November 17, Justice Daniel W. O’Donoghue, of the United 
States District Court for the District of Columbia, dismissed a com- 
plaint by the O. P. A. in which it alleged that the defendant bus line 
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had violated a proviso of the act of October 2, 1942, by failing to notify 
the O. P. A. 30 days in advance of the effective date of a proposal to in- 
erease a certain passenger fare. The increased fare was to have become 
effective October 25, but the O. P. A. obtained a temporary restraining 
order. 

The court did not pass upon the question whether or not this par- 
ticular increase came within the term ‘‘general increase’’ under the act. 

In dismissing the complaint, the court ruled that it had not been 
established that the provision in the act was intended to apply to pro- 
ceedings which were pending on the date of the enactment of that law, 
apparently intending to indicate that the act was not designed to re- 
vise procedure of regulatory commissions, but merely to require notice 
to the O. P. A. of any proposals to increase rates set in motion after 
October 2. 

However, the United States Court of Appeals has reversed the de- 
cision of the District Court. The Court of Appeals holds that Congress 
made no exception in the Emergency Price Control Act in favor of car- 
riers who had filed rates prior to October 2, 1942. The Court of Ap- 
peals directed the lower court to enjoin the collection of the 15-cent fare. 
The action of the Court of Appeals presents some interesting problems, 
including a determination of what is the lawful, as well as the legal, 
rate in those instances where, as in the case before the Court, the rate 
was filed and in the process of becoming effective by operation of law 
existing at the time the enactment of the Price Control Act was 
passed. The 15-cent rate was obviously the legal rate under the Inter- 
state Commerce Act and unless that statute is modified or amended to 
some extent by the Price Control Act, the carrier had no option except 
to collect that rate after its effective date, October 25, 1942. It appears 
from the language of the Court that the Price Control Act amended the 
Interstate Commerce Act to the extent of imposing an additional re- 
quirement with respect to rates of common carriers filed with that Com- 
mission. It would seem, therefore, that the legal rate was 10c and not 
l5e between October 25, 1942, and the date the injunction, directed by 
the Court of Appeals, becomes effective. The specific language of the 
Court follows: 


‘The new act does plainly require it to give such notice and 
permit timely intervention by the Price Administrator before the 
Interstate Commerce Commission. .. . To that extent it adds a 
further requirement to Section 217(c) of the Interstate Commerce 
Act and to that extent it holds in abeyance the going into effect 
of any proposed general increase over the levels existing on Sep- 
tember 15, 1942.’’ 


The Court of Appeals entertained no doubt as to the increase under 
consideration being a ‘‘general’’ one within the meaning of the amend- 
ment of October 2, 1942. 
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Interstate commerce by motor carrier, and the jurisdiction of the Motor Carrier Act 
and the Fair Labor Standards Act. 


Dallum v. Farmers Co-operative Trucking Ass’n. (46 F. Supp. 785) 


In a decision dated October 2, 1942, the District Court for the 
District of Minnesota had under consideration the questions whether 
the Fair Labor Standards Act or the Motor Carrier Act applied to cer- 
tain operators of trucks belonging to a co-operative association, and 
what is interstate and intrastate commerce. Quoting from the syllabus: 


Sh einer rsipigliaeelalage EEE 


‘*If an employee is engaged in the operation of a truck used in 
the transportation of property in interstate commerce he is exempt 
from the provisions of the Fair Labor Standards Act under sections 
exempting those employees with respect to whom the Interstate 
Commerce Commission has power to establish qualifications and 
maximum hours of service. . . 

‘Where employment of truckmen was of a nature which in- 
volved safety of operation, their employment was subject to regu- 
lation by the Interstate Commerce Commission with respect to qual- 
ifications and maximum hours of employment and was without the 
scope of the Fair Labor Standards Act, notwithstanding that em- 
ployer was a cooperative trucking association and, as such, exempt 
from qualification under the Motor Carrier Act. . 

‘“Where nature of employment of employees of cooperative 
trucking association hauling property designated eventually for 
other states involved safety of operation but goods hauled were not 
then shipments in interstate commerce, wage provisions of Fair 
Labor Standards Act governed the employment... . 

‘Where intention of original shipper was to move goods across 
state line to definite interstate destinations movement of goods by 
motor carrier within one state to common carrier terminals in per- 
formance of such preconceived intention constituted shipment in 
‘interstate commerce’ which placed employees of motor carrier with- 
in jurisdiction of Interstate Commerce Commission thereby pre- 
venting application of Fair Labor Standards Act... . 

‘Where motor carrier hauled butter to railroad terminal with- 
in the state and it was intention of the shipper, carrier, and consignee 
that butter should go forward to a point without the state, trans- 
portation was ‘interstate’ notwithstanding that there was no through 
arrangement or provision for carriage from shipper to consignee 
and was subject to regulation relating to qualifications and maximum 
hours of employees of motor earrier by Interstate Commerce Com- 
mission and wage provisions of Fair Labor Standards Act were in- 
applicable. . . 

‘*Transportation of butter by motor carrier to distributing 
plant within state, where butter was graded and prepared for re- 
shipment and there was no intention by original consignor, carrier 
or consignee to continue transportation beyond state line, was ‘intra- 
state commerce’ and services rendered by employees of motor car- 


rier were covered by wage provisions of Fair Labor Standards 
aa...” 
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jurisdiction under the Motor Carrier Act and the Fair Labor Standards Act of dif- 
ferent types of employees of common carrier by motor vehicle. 


Anuchick v. Transamerican Freight Lines. (46 F. Supp. 861) 


In a decision rendered August 13, 1942, the United States District 
Court for the District of Michigan had under consideration the extent 
to which certain types of employees of a common carrier came within 
the jurisdiction of the Motor Carrier Act and the Fair Labor Standards 
Act. Quoting from the headnotes: 

‘‘Employees of a motor common! carrier if employed on work 
‘directly’ affecting the ‘safety of operation’ are subject to Interstate 
Commerce Commission’s regulations affecting maximum hours of 
service, but if their main duties affect ‘safety of the merchandise 
as merchandise’ they are subject to the Fair Labor Standards Act 
of 1938; the distinction being made between ‘safety of operation’ 
and ‘safety of cargo’.... 

‘Where evidence established that a tarpaulin worker, porter, 
stockroom boy, night watchman, and carpenters working on bodies 
in a body shop of a motor common carrier were engaged in work 
affecting ‘safety of cargo’ with any activity affecting ‘safety of 
operation’ as incidental, the employees were not subject to Inter- 
state Commerce Commission’s regulations affecting hours of em- 
ployment, but were subject to the Fair Labor Standards Act of 
1938. ... 

‘Mechanics employed by a motor common carrier who devoted 
a substantial part of their time to installation of new accessories 
making it possible for carrier to begin its business with that particu- 
lar piece of equipment were not engaged in work directly affecting 
‘safety of operation’, but were engaged in ‘manufacturing’ activi- 
ties, and therefore were subject to the Fair Labor Standards Act 
of 1938, and were not subject to Interstate Commerce Commission’s 
regulations affecting hours of employment... . 

‘*In determining the meaning of ‘substantial’ as applied to 
holding that employees of motor common carrier devoting a ‘sub- 
stantial part of their time’ to enumerated types of work were cov- 
ered by the Fair Labor Standards Act of 1938, interpretations of 
the Department of Labor, though not conclusive, were entitled to 
great weight when supported by other district courts and a Court 
of Appeals’ decision. .. . 

‘*Where motor common carrier had reduced pay of employees 
subject to the Fair Labor Standards Act of 1938, and paid such 
employees overtime compensation subsequent to decision of Inter- 
state Commerce Commission determining generally which employees 
of motor common carriers were subject to its jurisdiction, the em- 
ployees were entitled to overtime compensation from date of Com- 


1 The headnotes, apparently through error, use the expression “contract motor 
wee, carrier” throughout. The word “contract” has been eliminated here. 
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mission’s decision at the rate of compensation received at the time, 
and not at the figure to which their pay had been reduced... . 

‘*Where Fair Labor Standards Act of 1938 excluded from its 
maximum hour provisions employees for whom Interstate Commerce 
Commission had statutory power to establish maximum hours and 
motor common carrier had violated the Act prior and subsequent 
to Commission’s decision determining generally which employees 
were subject to its jurisdiction, the employees were not entitled to 
penalties before the Commissions decision, but were entitled to don- 
ble damages and attorney’s fees after that time where to expect the 
employer to construe the statutes would violate the due process of 
law clause, and the carriers had made laborious efforts to find out 
what the statutes meant... .’’ 


Compliance with state and federal laws. 
Acme Freight Lines, Inc. v. Blackmon. 


On October 27, 1942, (United States Law Week, for November 3, 
1942) the Circuit Court of Appeals for the Fifth Circuit held: 


‘‘Tt is true that where Congress undertakes to regulate and 
control interstate commerce its power is supreme, and state statutes 
or regulations to the contrary are of no force and effect. * * * The 
Georgia statute, however, does not conflict with the congressional 
regulation of motor carriers engaged in interstate commerce, but 
is a reasonable and valid requirement imposed upon those who seek 
to do an intrastate motor carrier business in Georgia. 

‘Acme Freight Lines, Inc. [the carrier] was not content to do 
merely an interstate commerce business ; it also chose to do an intra- 
state business in Georgia, and in order to secure a permit to do an 
intrastate business it had to comply with the Georgia law. Having 
qualified in accordance with the state statute, the provisions of See. 
68-612 of the Georgia Code must be read into the policy filed with 
the Georgia Public Service Commission, Great American Indemnity 
Co. v. Vickers, 183 Ga. 233, 188 S. E. 24; and where, as here, persons 
are injured upon the highways of Georgia by the negligence of the 
carrier, they are properly entitled to rely upon the protection re- 
quired by Georgia law, and this is true whether the particular 
vehicle was at the time of the accident engaged in interstate or 
intrastate commerce. 

‘*Joinder of the insurance carrier as a party defendant was not 
error.’’ 
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Meetings of Regional Chapters 


Chicago Chapter 


P. F. Gault, Chairman, 400 West Madison St., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 


Meets : 12.30 P. M. Third Tuesday every second month. Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 


Meets : 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 


P. H. Yorke, Chairman, General Agent, Great Northern Railway, 
Henry W. Oliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
tesides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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San Francisco Chapter 


Scott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


Southern California Chapter 


Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commeree, 
Los Angeles, California on call of Chairman. 





NUEL D. BELNAP ADDRESSES CHICAGO CHAPTER 


At the regular monthly meeting of the Chicago Chapter on Decem- 
ber 4th, Mr. Nuel D. Belnap, Member of the Chicago Bar, addressed the 
Chapter on ‘‘ Unsettled Questions as to the Construction of Section Two 
Presented in Cases Pending in the Present Term of the Supreme Court.” 

Mr. Belnap’s address appears as the first article in this issue of the 
JOURNAL. 





NEW ENGLAND MEMBERS TO MEET JANUARY 12, 1942 


Vice-President Frank S. Davis of Boston has called a meeting of 
the New England members to perfect the organization of the New Eng- 
land Chapter at 12:30 P. M., Tuesday, January 12th, at the Parker 
House, Boston. It is hoped that an effort will be made by those mem- 
bers residing in the New England States to attend the meeting. 





“A SURVEY OF THE FIELD OF ADMINISTRATIVE LAW AND THE PROCEDURAL 
PROBLEMS IN CONNECTION THEREWITH.” 


Mr. Monte Appel, attorney-at-law addressed the monthly meeting 
of the Minneapolis Chapter on Tuesday, December 8th on the subject: 
‘A Survey of the Field of Administrative Law and the Procedural 
Problems in Connection Therewith.’’ 

* * & 

For the information of our members, the minutes of the meeting 
of the Chapter on November 10th are quoted below: 

**Following dinner, the regular business session was called to order 
by Executive Vice-President Gibson at 6:45 P. M. Sixteen (16) mem- 
bers were present. 

Guests were: W. G. Klein, Assistant General Freight Agent, 
CStPM&0O Railway Company; Charles A. Liggett, Assistant Traffic 
Director, St. Paul Association of Commerce; P. F. Schewnemann, As- 
sistant General Manager, Peavey Elevators; Willard Stowell, Assistant 
Traffic Manager, Minnesota & Ontario Paper Company and President, 
The Traffic Club of Minneapolis. 
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Motion was made by Warren Newcome to dispense with the reading 
of the minutes of October 13th inasmuch as a mimeographed copy of 
them had been served on all members. Motion was duly seconded and 
carried. 

Motion was made that A. B. Pratt’s application for membership 
be approved. Motion was seconded and unanimously carried. 

Letter from Treasurer Berg acknowledging receipt of flowers sent to 
him by the Chapter was read by the Secretary. 


Repeal of Land Grant Rates 

A letter on this subject from Neal E. Williams, Vice-President Dis- 
trict No. 9, Association of I. C. C. Practitioners, was read by the Secre- 
tary. Following considerable discussion, a motion was made by F. B. 
Townsend that the Chapter go on record as favoring the repeal of Land 
Grant Rates, as proposed in H. R. 6156, and that the Secretary so in- 
form the ‘‘National’’ of the action taken. Motion was duly seconded 
and unanimously carried. 


0. D. T. General Order No. 18. 

Harry A. Mintz, Tariffs & Divisions Manager, CStPM&O Ry. Co., 
led a discussion on this Order. (Mr. Mintz substituted for Mr. Carl 
R. Gray, III, Deputy Director, Office of Defense Transportation, sched- 
uled speaker, who was unable to attend the meeting.) 

Meeting adjourned at 9:30 P. M. 


Respectfully submitted, 


11-10-42 W. H. KESSEL, SECRETARY’’ 





SOUTHERN CALIFORNIA CHAPTER HONORS JOSEPH B. EASTMAN, DIRECTOR, 
OFFICE OF DEFENSE TRANSPORTATION 


Mr. David G. Shearer, Secretary and Treasurer of the Southern 
California Regional Chapter, informed the Executive Secretary of the 
National Association by letter of November 28th, that the Chapter was 
joining with The Trucking Industry (Inc.) in honoring Director East- 
man of the Office of Defense Transportation at a luncheon in the Cocoa- 
nut Grove, Los Angeles, on Thursday, December 3rd. Mr. Shearer 
advised that four hundred persons were expected at the luncheon. 


